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TOPICAL INDEX TO SUBJECT MATTER 


BATEMENT 

Where the sole party to a suit dies and his interest 
does not survive to another, the abatement 
caused by his death ends the whole suit. Gro- 
bart v. North Jersey 


BORTIONS 
A charge that removal of a live embryo is justified 
if necessary to save the patients life, is suffi- 
cient where the defense is that the embryo 
was already dead and removal was necessary 
to save the patients life. State v. Brandenburg, 


justification for causing a miscarriage. State v. 
Brandenburg, et al 


CCELERATION CLAUSES 
Where a note payable in instalments contains a 
clause accelerating payment of the unpaid 
balance, at the option of the holder, in the 
event of default in payment of any instalment, 
it is not necessary that the holder give prior 
notice or demand before instituting suit for the 
unpaid balance on default in an instalment, 
unless the note so requires. Leopold v. Frankel 


ACCORD AND SATISFACTION 

A mistaken belief as to liability or fact, if not 
fraudulently induced, is no ground for setting 
aside a settlement. Boorstein v. Howard 

A satisfaction coming from a third party is a bar 
if the debtor has authorized the third party 
to act. Temple, et als and Clinton Trust, et als.. 

While receipt of part of an undisputed liquidated 
debt does not bar the creditor from recovering 
the remainder, yet if the creditor pursuant to 
an atcord, accepts in satisfaction something 
the debtor was not legally bound to do or give, 
the prior obligation is discharged. Temple, et 
als and Clinton Trust, et als 


CCOUNTING 

A bill for an accounting by an agent against his 
principal will not lie unless there are mutual 
accounts, or the transaction is so complicated 
that the remedy at law is inadequate, or the 
accounting is ancillary to the principal purpose 
of the action: Maihack and Mehl 

The right of an infant beneficiary to have a decree 
approving an executor’s account opened, re- 
viewed and discussed and, Held, infancy alone 
is insufficient to warrant opening the decree 
but infancy coupled with a deviation from the 
known facts should move the court to open 
its decree. In re Estate of James W. Railey .... 

In all matters of charge the burden of proof is 
upon the exceptant and in all matters of dis- 
charge the burden is upon the accountant; but 
this rule pertains to burden of proof, not to 
procedure. Atlas v. West Ridgelawn and Adam 
Frank and Ernest Kurzrok 

When a receiver identifies his account and testifies 
it contains a complete and acCurate record of 
his receivership, he has established a prima 
facie case, and the duty is then upon the ex- 
ceptants to cross examine and proceed with 
their exceptions. Atlas v. West Ridgelawn and 
Adam Frank and Ernest Kurzrok 


CKNOWLEDGEMENTS 

A certificate of acknowledgement is prima facie 
evidence that the person named therein execut- 

ed the instrument as his voluntary act and 

deed. Dencer and Erb, et als 

overcome the strong presumption of integrity 

attached to a certificate of acknowledgement, 

proof of its falsity must be clear and convinc- 

ing. Dencer and Erb, et als .................. 


~#ADMINISTRATIVE LAW 
‘ A Legislative Framework of State Administrative 
Procedure, by Leonard J. Emmerglick 
An administrative agency exercising a judicial 
power is governed by the general principles of 
judicial review. Boult v. Board 
Informality in proceedings is not of itself objec- 
tionable; it will only be cause for reversal if 
the conduct is prejudicial to the rights of the 
parties. Penn. R.R. v. Aviation Commission ... 
The courts will not substitute their judgment for 
that of an administrative agency to whose dis- 
cretion the matter has been entrusted by 
legislation, unless there wes no support in the 
proofs for the decision of the agency. Penn. 
RR. v. Aviation Commission 
Administrative interpretations of long standing giv- 
en a statute by one charged with its enforce- 
ment will not be lightly disturbed by the 
Courts. Kravis v. Hock 
GENCY 
A bill for an accounting by an agent against his 
principal will not lie unless there are mutual 
accounts, or the transaction is so complicated 
that the remedy at law is inadequate, or the 
accounting is ancillary to the principal pur- 
pose of the action. Maihack and Mehl 
When a car owned by the wife is being driven 
by the husband, there is a presumption that it 
was being driven by him as her agent within 





the scope of his authority.. Fisch y. Waters .-. 
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A statement of an agent, to be binding on his 
principal, must be made in the performance of 
the duties of his agency; it is not sufficient that 
it relates to the business of the agency. Decker 
v. Consolidated 

A contract entered into by one held out as an 
agent is binding on the principal. Belford v. 
Barkley 


AIRPORTS 

Noises which affect injuriously and to an unreason- 
able degree the health or comfort of persons of 
ordinary sensibilities, and surpass the business 
requirements, or exceed the bounds of adjust- 
ment to the conditions, will be enjoined. Hyde 
v. Somerset 

The maintenance of an airport pursuant to lawful 
authority does not constitute a nuisance per 
se, but it may become a nuisance if conducted 
in such an offensive manner as to interfere un- 
reasonably with the general standard of com- 
fort of neighboring property owners. Hyde 
v. Somerset 

The question of whether airport operations con- 
stitute a nuisance is one of degree and hence a 


factual question in each case. Hyde v. Somerset ‘ 


ALCOHOLIC BEVERAGE CONTROL 

An agreement whereby a holder of a retail liquor 
license allows someone else to operate the busi- 
ness and retain the profits is against public 
policy and void. Richards and Richards 

Neither the owner of premises nor a transferee of 
a liquor license has any property right in a 
license requiring them to be made parties to 
a proceeding to revoke the license held by the 
transferer. Ambirn v. Hock 

Under the A.B.C. rules. a revocation of a license 
applies without further proceedings to a license 
transferred, extended or renewed during pend- 
ency of the disciplinary proceedings resulting 
in the revocations. Ambirn v. Hock 

Disciplinary proceedings are civil in nature, not 
criminal; hence, charges must be established by 
a preponderance of the believable evidence, 
not beyond a reasonable doubt. Kravis v. Hock 

The rule prohibiting a licensee from permitting a 
female employed on the premises to accept 
any food or beverage from patrons, includes 
any independent contractor utilized by the 
licensee. Kravis v. Hock 

Since the adoption of R.S. 33:1-12.14 the local 
authorities have no power to issue a new 
plenary retail license unless there fs less than 
one license issued for each 1000 population. 
Brush v. Hock 

The A.B.C. Commissioner has authority to cancel 
licenses issued by local authorities when not 
warranted by public need and necessity. Brush 


ALIMONY 

Remarriage of the wife cancels all future payments 
of alimony as well as all unpaid arrears which 
have not been fixed by a court order prior to 
the remarriage. Savoie & Savoie 

When arrearages in alimony have been fixed by 
court order in a contempt proceeding, they have 
attained the attributes of a judgment and are 
not cancelled by the subsequent remarriage of 
the wife, though the order may have provided 
for payments of the arrears in installments. 
Savoie and Savoie 

To succed on an application to modify an alimony 
award, there must be clear proof of such 
changed financial status and ability to earn 
money as to present cogent reason for dimin- 
ishing the amount awarded. Boorstein v. Boor- 
stein 

Alimony agreements between husband and wife, 
whether made within or without New Jersey 
are not entitled to specific performance, and 
though evidential on the amount the husband 
should pay the wife, are not controlling. Fried- 
man v. Friedman 


AMENDMENTS TO RULES GOVERNING 
THE COURTS OF NEW JERSEY 


ANNULMENT 
To secure an annulment of marriage on the ground 
of a prior subsisting marriage of one of the 
parties, the party seeking the annulment must 
establish by a preponderance of the evidence 
not only the prior subsisting marriage but alsu 
that he or she entered into the present marriage 
in ignorance thereof and under the belief that 
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they were free to marry. Smith v. Hrzich .... 365 


APPEAL 

Matters not assigned as the basis for reversal in 
the assignments of error and causes for reversal 
filed in the Supreme Court are not available on 
appeal to the Court of Errors. State v. Mac- 
Farland 

No appeal will lie from the refusal to allow a writ 
of certiorari. La Sasso v. Mac 

The granting or refusal of a new trial will not be 
disturbed on appeal unless there has been an 
unmistakable and serious abuse of discretion. 
Mick v. Dietz Motors 

Under NJ. law there is no contribution between 
joint tort feasors and one defendant may not 
appeal a verdict in favor of a co-defendant. 
Price v. P.S., et als 

Death of appellant pending an appeal from a judg- 
ment and sentence of imprisonment, without 
costs or fine, will abate the appeal. State v. 
Mollie Levin 


, 


An omission in. the charge is not ground for appeal 
unless a request to so charge was first made, 
and an exception to the refusal to comply with 
the request taken. De Cisco v. Marlou 

A writ of error is not available to review the exer- 
cise by the Supreme Court of its discretionary 
og to quash an indictment. State v. Jenkins, 
et a 

The finding of the District Court on questions of 
fact will not be reviewed on appeal beyond 
inquiring whether there was any legal evidence 
upon which the finding might be based. Levine 
v. Pecorella 

The court below is bound by a remittitur from the 
the Court of Errors. Seibold v. Lake Intervale.. 223 

The proper remedy for any error or omission in 
a remittitur of the Court of Errors is to apply 
to that Court for an amendment thereof. Sei- 
bold v. Lake Intervale 

Supreme Court will not disturb factual findings of 
a lower court so long as their is any competent 
evidence to support them. P. Brodsky & Son 
v. Eckel Plumbing 

The admission of testimony, or use of words in a 
charge, which are not harmful to and did not 
affect the substantial rights of the appellant, 
are no ground for reversal though there may 
have been error. De Santis v. Lange 

The obtaining of a rule for new trial on the grounds 
the verdict was the result of mistake, passion 
and prejudice bars as grounds of appeal alleged 
error in the refusal to non-suit or direct a 
verdict. De Santis v. Lange 

Errors in matters of form or procedure only, which 
do not adversely affect the substantial rights 
of a party, will not be permitted to be used to 
to defeat a just determination on the merits. 

In re Paul -L. Carpenter «....: 2 .ce20<coanaeas 353 

Errors which do not prejudice the appellant nor 
adversely affect his substantial rights are no 
ground for reversal. In re Paul L. Carpenter .. 

An appeal lies only from a final judgment; it does 
not lie from an order opening a default judg- 
ment to permit a defendant to defend. Sobol 
v. Chelsea 

Errors which do not affect the substantial rights 
of a party are no ground for vacating a judg- 
ment. Bosze v. Metropolitan 

Held, there was sufficient evidence before the court 
below to support its judgment, therefore its 
findings of fact will not be disturbed. De Moors 
v. Atlantic 

While the law heretofore has been that findings of 

fact on conflicting evidence were conclusive on 

appeal, the new Rules authorize an independent 
review by the appellate court of issues of fact 
whether determined by a verdict of a Jury or 
by a court sitting as a jury. Rules 1:2-20 and 

4:2-6. The precise effect of these rules need 

not be determined in this case. De Moors v. 

Atlantic 

appeal does not lie from a dismissal of a writ 

to remove an indictment as it is not a final 

judgment. State v. Smigelski . 

Rulings on evidence which are not prejudicial and 
do not injuriously affect the substantial rights 
of the appellant are not ground for reversal 
though erroneous. Rules 1:2-20, 4:2-6. Petrosino 
v. PS. 

Where the entire charge discloses the applicable 
principles were fairly stated and that the ex- 
cerpt complained of caused no harm, there is 
no ground for reversal. Petrosino v. PS. .... 399 

Where on appeal court finds complainant is en- 
titled to relief other than that sought and de- 
creed below, the court will in a proper case 
direct entry of the proper judgment and order 
the pleadings amended accordingly. Scott v. 
Stewart 

Though a finding on a question of fact made by 
Chancery is entitled to great weight the Su- 
preme Court will itself ascertain the facts from 
the evidence and determine whether the find- 
ing is consistent therewith. De Donis v. De 
Donis 

Where respondent disagrees with appellant’s ap- 
pendix, he may amplify the record by filing a 
supplemental appendix. (Rule 1:3-3). Roberts 
v. Fort Lee 

Held, on independent appraisal of the evidence, that 
the presumption of gift between husband and 
wife has been overcome and that the moneys 
were advanced by the husband to the wife as 
loans to be repaid by her. De Ridder v. De 
Ridder 

The provisions of Rule 1:2-4(d) requiring the filing 
of a transcript of the entire testimony where 
the evidence has been stenographically report- 
ed will not be relaxed and must be complied 
with unless the parties have signed an Agreed 
Statement in Lieu of Record pursuant to Rule 
1:2-22. Paolercio v. Wright 

An alleged error in the charge, not called to the at- 
tention of the court either by exception or 
request to charge, cannot be advanced for the 
first time on appeal. Schwartz v. Rothman ... 
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ARBITRATION 


An award of an arbitrator entered in the face of 
an injunction, of which he had notice, restrain- 
ing such proceedings, will not be enforced. 
Stein and Local 680 

Where an arbitrator despite sufficient reason offered 
at the proper time refuses postponement of the 
hearing it is cause for setting aside the award. 
Stein and Local 680 

(Continued on next page) 
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Where one party to an arbitration agreement re- 
fuses to participate in arbitration proceedings, 
the other party must seek an order from a 
Supreme Court Justice or a Circuit Court 
Judge directing that the arbitration proceed. 
Stein and Local 680 

In the absence of provision therefore in the sub- 
mission or in the statute, the court has no 
power to recommit an award to the arbitrators 
for further action. Held v. Comfort 

Under the statute an award may only be impeached 
if procured by corruption or other undue 
means, and in such case the award is set aside 
and the parties relegated to their original 
rights and remedies. Held v. Comfort 

Upon the presentation of the arbitrator’s report and 
award, the arbitrators lose jurisdiction of the 
subject matter, unless the submission provides 
to the contrary. Held v. Comfort. ...... seeeeee 

A provision in a contract calling for arbitration 
of disputes over merit wage increases does not 
require arbitration of a demznd for a general 
wage rise. United v. Kidde 

The court cannot order parties to a collective labor 
agreement to arbitrate their differences under 
RS. 2:40-12 unless their agreement provides 
for compulsory arbitration of the matter in dis- 
pute. United v. Kidde 

The court will not order abritration of a dispute 
where the contract expressly denies same. 
Gould Corp. v. United 


ASSIGNMENTS 
While as a general rule a vendee under a contract 
of sale which calls for assumption of an out- 
standing mortgage cannot assign the contract 
and substitute the assignee’s liability, the rule 
does not apply where the vendor did not even 
know the vendee and did not negotiate nor 
contract for his personal liability. Carluccio and 

- 607 Hudson St. 
A defendant can and is required to set off any 
liquidated claim he held against the plaintiff's 
assignor, though he holds such claim as an as- 
signee and though it does not arise out of the 
transaction sued upon. Falkenstern v. Kussy 
BIR sta hoi ik lesa atae eee HS oh alee ais inal a: ak 
“Discounts and defenses” which a defendant may 
set up against an assignee are limited to matters 
arising out of the transaction sued upon. Fal- 
kenstern v. Kussy Co. 

An assignee is not in default for refusing to ac- 
cept an assignment so vague and indefinite as 

to require evidence aliunde as to the intent and 
situation of the parties to establish its scope 
and meaning. Levin v. Nedelman 
An assignee of an agreement to assign is entitled 
to demand an assignment made directly to him. 
Levin v. Nedelman 
Barring a provision contra, a lease is as assign- 
able as any other contractual right, and a bill 

for specific performance of an agreement to 
assign a lease is maintainable by the assignee. 
Levin v. Nedelman 
The burden of proving an assignment is on him 
who asserts it. Dickerson v. Dickerson 


ASSOCIATIONS 
A common right or liability on which an unincorp- 
orated association may sue or be sued is any 
right or liability which the members similarly 
have or incur. N. J. Bankers Ass’n. and Van 
Riper 
unincorporated association of 7 or more persons 
having a recognized name may sue or be sued 
by such name in any action affecting its com- 
mon property, rights and liabilities with the 
same force and effect as if the action were by 
or against all the members thereof. N. J. Bank- 
ers Ass'n and Van Riper ..............066se000% 
A local organization desiring to disaffiliate from 
a national organization and having the right 
and power so to do must comply with its own 
by-laws in taking such action. Harker v. Mc- 
Kissock 
In order to have the power to disaffiliate, a local 
must be an independent organization which 
with other independent organizations forms a 
confederation known as a national organization, 
and cannot be a dependent subordinate part of 
a national. Harker v. McKissock 
Whether or not a local chapter of a national or- 
ganization can secede depends on the by-laws 
and constitution of both the local and the 
national organization. Harker v. McKissock 


ASSUMPTION OF RISK 
Held, where person observing stairway is inade- 
quately lighted, nevertheless proceeds to use 

same though there is an elevator and another 
stairway available for his use, he assumes the 

risk of dangers from such lack of light as a 

matter of law. Nauman v. Central 


ATTACHMENT 
An averment in the affidavit upon which the writ 

is issued, that defendant is not to deponent’s 
knowledge or belief resident in this state at 

the time of making the affidavit, or facts es- 
tablishing such situation, is a jurisdictional 
prerequisite to the issuance of the writ. Sunrise 

v. Lipkus 


ATTORNEY AND CLIENT 

The entry of an appearance by an attorney tran- 
sports with it the presumption, rebuttable in 
character, that the appearance was entered 
with due authority. Maritime v. Unemploy- 
SiAPAEG: GRAMME 5 coo aires 4 vinta aes oo weet 
attorney cannot waive or surrender the sub- 
stantial rights of his client without the latter’s 
consent. Cline and Kurzweil 
The report of the Bar Examiners exonerating an 
attorney from charges made is not admissible 
in a subsequent action by him for malicious 
injury to his standing. Stein v. Schmitz, et al .. 
attorney, acting within the strict law of his 
duty, making use of the process of law to 
enforce his client’s demand, however ground- 
less, is not amenable to suit therefor, and may 
testify as to what his client told him in order 
to epee this defense. Stein v. Schmitz, 
ie Me cicesienkenbchassaaaiesen ee a lisk asa aee 
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ATTORNEYS 
The practice of representing both plaintiff and 
"defendants in an action is disapproved. Flem- 

*t ington v. Sindlinger 


ATTORNEYS LIENS 
Attorney retained on contingency instituted suit, 
client thereafter without consideration or fraud 
filed discontinuance; Held, there is no_ basis 
for attorney’s lien under R.S. 2:20-7. Chasan 
v. Kolb 
The filing of a discontinuance by the client, with- 
out a settlement or fraud, leaves nothing to 
which the attorney’s lien under R.S. 2:20-7 
cam: attach. Chasan 0: GRID  <...o scence be snes 
The right to an attorney’s lien under RS. 2:20-% 
is predicated upon the existence of a cause of 
action, suit, claim, or counterclaim. Chasan 
v. Kolb 


AUCTIONS 

When the auctioneer knocks down the goods, title 

and risk immediately pass to the buyer though 

the seller retains possession until he receives 

either payment or satisfactory security. Lott 

and Delmar. 

Where the special circumstances show the parties 

intend that acceptance of the high bid at an 

auction shall operate only as a contract of 

sale, title and risk does not pass to the buyer 

until some further step is taken to complete 

the transaction. Loti and Delmar 
AVIATION LAW 

Airports as Nuisance, by Michael S. Precker .. 


BANKRUPTCY 
A trustee in bankruptcy is vested with the rights of 
a creditor holding a lien on the bankrupt’s prop- 
erty, but state law controls as to what rights 

a lien or execution creditor has. Reid and Mc- 
Michael 
Notice sent to an attorney for a creditor is not 
notice to the creditor unless the attorney’s rep- 
resentation extended to the bankruptcy matter. 
Wilkotz v. Ziss 
Sales and Accounts Receivable in bankruptcy by 
Ref. Weelans 


BANKS 
K.S. 17:9-4 lays down only a rule of evidence, not a 
rule of substantive law. Bendix v. Hudson 

The opening of an account by a deposition in his 
name in trust for another, raises a rebuttable 
presumption of an inter vivos gift or trust in 

favor of the putative trustee, nothing more. 
Bendix v. Hudson 


BAR ASSOCIATIONS 
State Bar Committee Report ; 
The survey of the legal profession. .......... 
Attorneys Exams—April, 1948 
Attorneys Exams—October, 1948 
Counsellors Exams—April, 1948 
Counsellors Exams—October, 1948 


BROKERS 
A “business broker” engaged to sell a business, said 
sale not including any lease or use of real 
property, need not be licensed real estate 
broker to recover earned commissions. Kaplan 

Wi; HON ORIINIAS 05. 50. odes eset ha ba Se Aes ele Mente 
An engagement of a broker for the sale of stock, 
fixtures and good will of a business need not 
be in writing to be enforceable. Kaplan v. Mer- 
| I ee eS ie te eee ee ee eee See ee rae ee 
The owner of real estate may in writing agree to 
pay commissions of a fixed sum less than called 
for in a previous agreement with the broker for 
procuring a purchaser ready and willing to buy, 
and will be liable thereon. McCourt v. Petagna 
The rule that a contract for the sale of realty is 
not complete until the final papers are delivered 
does not apply to an undertaking to pay a 
fixed sum as a commission for the procurement 
of a named prospective purchaser. McCourt 
ORRIN a5) 5.04 we coos Soak aes BERS ETS 
A broker engaged to sell property occupies a fi- 
duciary relationship to the owner under which 
he owes a duty of full disclosure and undivided 
loyalty, and any breach thereof is a fraud 
which the courts will not condone regardless of 
lack of injury. Carluccio and 607 Hudson St. 
A clause in an agreement of sale providing for pay- 
ment of commission to a broker, is for the bene- 
fit of the broker and is binding on the sub- 
scribers. Hefferman v. Corcoran ............... 
A real estate broker earns his commission when he 
secures a buyer on terms satisfactory to the 
seller, and it is immaterial whose fault it is 
that final closing does not take place. Hefferman 
ee 2c | cc I eR le Se ERR iene 
If payment of commission is to be contingent on 
transfer of title, it must be clearly so provided. 
HPHeran VO MEOROBTAR, 6.ooc csi a 8c0 oS oieia oes 
A real estate broker occupies a fiduciaty relation- 
ship to his principal requiring fidelity and dis- 
closure of all facts within his knowledge ma- 
terial to the matter in which he is employed. 
PROMREE OWS TIWORS cos we ware Renee meee desrernsitomciesys 
Once a real estate broker has negotiated a sale and 
had an agreement of sale signed, his agency is 
terminated and he is free to thereafter serve 
either vendor or vendee in other transactions. 
BREMEN Gy RIOR og 5 Scie se aheiocaie eee Sit OR Ree 
A real estate broker occupies a fiduciary relation- 
ship to his principal requiring fidelity and a 
disclosure of all facts within his knowledge 
material to the matter in which he is employed. 
RUPEES NAMIE 85 5s SS a coe Ao eye Go a oD 
Once a real estate broker has negotiated a sale and 
had an agreement of sale signed, his agency is 
terminated and he is free to thereafter serve 
either vendor or vendee in other transactions. 
PRCRIRCT: Wa eROON 0.0 a Se es evs eee 
Whether an unlicensed broker can recover commis- 
sions for the sale of a small business where 
an assignment of the leasehold is incident to 
the deal, not determined. Buschbaum v. Bar- 
row 
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The body of a person buried in a grave belonging 
to another, who has not consented to such in- 
terment, is not properly or suitably buried and 
equity will direct that the body be removed. 
Glatzer and Dinerman, et al 
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There is no property right in the dead body of a 
human being; custody of an interred body is in 
the law. Glatzer and Dinerman, et al 


CERTIORARI f 
Certiorari will not be allowed to remove an indict- 
ment into the Supreme Court of the purpose of 
moving there to quash it, unless the prosecutor 
of the pleas has consented to its removal, or it 
is clearly defective in substance on its face ana 
a motion to quash in the court of first instance 
has been denied. State v. Berenato, et al 
The State has the right to review by certiorari a 
discharge of a prisoner on a writ of habeas 


corpus. The State v. Griffin ................. a 


Application for certiorari to review a decision of 
a Board of adjustment must be made within 30 
days after the decision is filed in the Board’s 
office. Peckitt v. Board 

Certiorari is allowed to review a charge of bias and 
prejudice in the selection of a grand jury by 
exclusion of persons of colored race and wage 
earners. State v. Mitchell 

The action of the Board of Adjustment will not be 
reviewed on a writ of certiorari to review a 
conviction before a recorder for a violation of 
the Board’s action, since such action could have 
been reviewed under the statutes by appeal 
from the Board’s decision. Ianella v. Johnson .. 

Since the court will only interfere with discretion- 
ary decisions of the court below when there 
is an abuse of discretion, the writ of certiorari 
will not be granted if the record does not dis- 
close the evidence adduced below. Botteri v. 
Botteri 

Certiorari to review a municipal ordinance will not 
be granted where the applicants are in laches. 
In Re Muscians’, (Gtiah. oo... eccceses ciuwec saa 

The remedy, if any, for enforcing restrictive coven- 
ants is by injunction in chancery and not by 
certiorari to review a municipal resolution pur- 
portedly modifying a restriction imposed by the 
municipality. Taylor v. Hackensack 

Where a statutory appeal is given as a matter of 
right, it must be duly resorted to before cer- 
tiorari may be had, unless some question of 
jurisdiction is involved. Pederson v. East Coast 

A bidder who did not comply with the specifications 
of the City has no standing to seek a review 
of the contract awarded. Solomon v. 

Certiorari will not be granted to remove an in- 
dictment to the Supreme Court for the purpose 
of there moving to quash it unless the prose- 
cutor’s license will be dismissed when license 
the indictment is on its face clearlj- defective in 
substance. State v. Boyle, et als ............. 

A writ of certiorari to review revocation of prose- 
cutor’s license will be dismissed where license 
was of no benefit to the prosecutors and they 
are not harmed by its revocation. Finston v. 


INRIMIOY. oe coin elon eas {ea toe waek wy hagas eee 44s 


CHANCERY PLEADING 
A provision in a decree of dismissal that it is 
“without prejudice” is to protect complainant 
against an estoppel, and such decree is not a 
bar to future consideration of the equitable 


rights of the parties. Glasser and Feller ...... 15 


The purpose of an answer in lieu of plea is to 
present new matter not apparent in the bill. 
Glasser and Feller 

Where the bill does not disclose facts from which 
the conclusion of res adjudicata can be derived. 
a motion to strike under Rule 69 is ineffectual: 
in such situation the contention should be raised 
by answer or answer in lieu of plea. Glasser 
and Feller 


CHANCERY PRACTICE 
A vendee’s lien may be imposed against a mortgage 
taken by the vendor from a purchaser of the 
title for value. Reilly & Griffith 
Equity recognizes a vendee’s lien for purchase mo- 
ney paid under a contract for the purchase of 
land where the vendor defaults and the con- 
tract fails either for want of title or for some 
other condition entitling the purchaser to re- 
semad. Reilly: 62 Grn 6 6 6ee bs. cb ce cicaieeccieesas 
While equity will not grant a prayer for a vendee’s 
lien without more, such relief will be granted 
where in addition thereto some purely equit- 
able relief is sought such as specific perform- 
ance or cancellation and surrender of the con- 
tract. Reilly Gz Gritty: ooo. cece cs ccienne sedibaeec 
a motion to strike, all facts adequately pleaded 
are accepted as true but conclusions or char- 
acterizations of the legal nature of a document 
are not controlling and are open to examination 
by the court. Maihack and Mehl ............ 
The court may refuse to strike an answer as sham 
though the defendant files no supporting affi- 
davits, if it is of the opinion a full and formal 
hearing is advisable to guard against an in- 
justice. Seylaz v. Bennett ...................- 
While Chancery has broad discretion in adding 
necessary parties, such addition should be made 
on terms which protect the rights of the other 
parties Killeen v. Killeen .................... 
Where the holder of a fund is already a party to a 
suit in equity between the claimants to settle 
their controversial right thereto, the stake- 
holder should petition in the same cause for 
leave to pay the fund into court and be dis- 
charged from further liability; a separate bill 
of interpleader is unnecessary. 1st National v 
Mieczkowski and Mieczkowski v. Mieczkowski 
Chancery will on its own motion strike an answer 
clearly frivolous. Drumm and Pavlick ....... 
An appearance on the return of a rule to show 
cause why an injunction should not issue, is an 
appearance for the purpose of the motion only: 
it does not subject the defendant to the court's 
jurisdiction to make a final determination; sub- 
poena must be issued and served for that pur- 
pose. Armour v. Armour .................... a 
Chancery bys no nee iction in a personal action 
against a non-resident where n 
been served. Armour y. Auer senate w08 wv 
Where a court of law has already taken cognizance 
of the controversy, equity should not interfere 
unless it appears that in some respect the law 
court is unable to grant the full measure of 
relief obtainable in equity. ague v. Warren .. 
(Continued on next Page) = 
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in On motion to strike a bill, the court should merely 
. 226 determine whether there is any reasonable 
probability that a denial of final hearing might 
unjustly deprive a complainant of the aid of 
ct- the court, and if so, should deny the motion. 
of SS SS: epee einer ee 213 
tor Chancery has no jurisdiction to enjoin summary 
> it dispossess proceedings where no_ equitable 
ina rights or equitable defenses are involved. Crest 
nce NE oc a ain cdi eS cate tie wea 4alua wae aes 342 
ia . RIGHTS 
eas Civil Rights Act construed and held swimming 
thee pools are not within the purview of R.S. 10:1-5. 
oon State of New Jersey, Plaintiff vs. Rosecliff 
30 Realty Co., Inc. et als ...............+.--++:; 21S 
-d’s RS. 10:1-2 held to include swimming pools and 
ne public bathhouses anywhere in the state. State 
and of New Jersey, vs. Rosecliff Realty Co., Inc. 
by Irving Rosenthal, Jack Rosenthal and Anna S. _ 
age Ll esos settee ee eesere recess crete ees 453 
ie RS. 10:1-2 is not restricted by RS. 10:1-5. State 
be of New Jersey. vs. Rosecliff Realty Co., Inc. 
“— Irving Rosenthal, Jack Rosenthal and Anna S. 
of EMERMRRRS Ros Sian 5a aye as oio-9 eee Ha Sais aad ene 453 
ave A disabled veteran, who qualifies under R.S. 11:27- 
eal 3 must be given a probationary appointment 
i when certified by the Civil Service Commission 
on- and cannot be required to first undergo a 
ere psychiatrist’s examination. Bergen County v. 
rari Civil Service Commission ....... ene e eee e ees 71 
lis- The Veteran’s Tenure Act is not applicable to posi- 
v. tions controlled by the Civil Service Act. 
1m moons wv. Atlantic City ..<<sesseecsiedie cin s 239 
ar A determination of the commission is not subject 
hes. to collateral attack as to rating but is not con- 
. clusive as to residence. Burnson v. Evans .... 305 
en- A finding of the Civil Service Commission as to 
by residence is not res adjudicata. Burnson v. : 
ur- NESE AS Soe dary eaves DEA e COE a ee 305 
the OMITY 
--. 1% Where two actions have been instituted in two 
" Of states involving the same issues, the matter will, 
sacs under the rule of comity, be proceeded with 
cf in that state in which the benefit of the suitors 
sw 19 will be best served. Lindex v. Green .......... 463 
ons 
iew OMMUNITY PROPERTY 
ark 23 The Origin and Incidents of the Community Prop- 
in- POE eg ee Greer eee ee ee aed ate ae 49 
70s EONFISCATION 
SnSe Money earmarked for gambling purposes or re- 
San ceived or held for use in a gambling operation 
__. 336 may be confiscated as a gambling device. Beck- 
oe GME RN oa cnn ag iginiae Guat vations Sea eee 202 
onse ONFLICTS 
they The disposition of a testator’s real property is gov- 
1v erned by the law of the state in which the 
4 property is situated. Hoyt, et als and Orcutt, 
a ocean ar aye nis & eR Rae AEs aR ene 215 
In the absence of a pleading of the law of a sister 
t is state, it is presumed that the common law of 
nant of that state is the same as the common law 
ot a of our state. Bosze v. Metropolitan ............ 371 
able ONSTITUTIONAL LAW 
+. There is no constitutional restriction against im- 
sto prisonment for non-payment of a fine. State 
bill. MRE. ADRDUCIORY 5.5.5.0 55.0 ooo eather dunetewes 26 
..- 19 Under the doctrine of separation of powers the 
hich Judiciary has no power to review action taken 
ved, by the Governor pursuant to statutory power 
tual: vested in him, unless expressly authorized so 
ised MOG; vere V. PRA co oo kc cer ewcucienimons 111 
isser A resolution adopted under R.S. 18:14-52 requiring 
. 1538 vaccination or revaccination as a prerequisite 
to attending public schools in a municipality, is 
within the police power and does not violate 
- the constitutional guaranties of personal and 
— religious liberty. Sadlock v. Bd. of Education .. 138 
ets. ae The interdiction in the constitution of 1844 against 
° wg impairment of Chancery’s jurisdiction, relates to 
sibs its inherent powers and not to jurisdiction con- 
con= ferred on it by statute. Frank v. Juvenile and 
some Domestic Relations Court ......0.2.<ce0secs0s+ 162 
ze of On a broad constitutional issue involving a question 
ae ty of national scope, the courts of this state must 
dee’s conform their decisions with those of the U‘S. 
inted Supreme Court. Rich and Jones .............. 247 
quit- The making and voluntary adherence to restrictive 
orm- agreements as to race, color etc. is not a viola- 
con- P tion of the 14th Amendment, but action by state 
ee * courts or their judicial officers to enforce such 
saded agreements is a violation thereof and is pro- 
char- gseriped.. Rich and. Jones. ...:.<2..<c.cccsaiee 247 
iment Ordinance to license vending machines held uncon- 
ation stitutional for failure to set up norm to guide 
se : official in granting and rejecting applications. 
sham mopoken v. Bauer, et alS .......6..6ccce0se0s 255 
afh- R.S. 40:48-8.15 permitting fourth class cities to im- 
ormal pose a sales tax on certain transactions is con- 
a im- a stitutional. Karins v. Atlantic City ........... 287 
Ge he Where an amending ordinance is found unconstitu- 
ddins tional, the original ordinance stands in full 
made force and effect. Salisbury v. Ridgefield ...... 306 
othe: 7 A Study of the Problems Presented by the Intergra- 
ees 5 : tion into the Constitution of Certain Amenda- 
j to a PRM ERUENOE 6.55 5's acxisiasis slop Oowd Geen tieeite mneces 365 
settle Chancery has jurisdiction to determine insolvency 
take- and to decide the truth of the facts and allega- 
e for tions in proof in a corporation receivership 
> dis- Proceeding. Ebling v. Heirloom .............. 397 
e bill There is no right to a jury trial as to the issue 
nal Mae of insolvency or validity of the creditor’s claim 
owski © in a statutory proceeding for appointment of 
nswer wv a receiver for an insolvent corporation. Ebling 
cesses CL LS a een RIE: 
show All administrative or legislative acts are subject 
1S - to judicial scrutiny as to whether they exceed 
only: the constitutional limits of power. Lakewood v. 
ourt s Public Utility. Commrs. ...............0-00008% 401 
; sub- An exercise of the police power which unreason- 
: ably denies or curtails the right to engage in a 
aie lawful business violates the 14th Amendment. 
action Lakewood v. Public Utility Commrs. ......... 401 
1a has of Held, the regulation went beyond what is reason- 
wees able and necessary to attain its obiect and is 
we 0 invalid. Lakewood v. Public Utility Commrs. .. 401 
aoe The State may in the exercise of its police power 
ae ww regulate interstate autobuses operating to points 
ure 0 within the state. Lakewood v. Public Utility 
rem Commrs. 401 


Article II, Par. 7 gives the legislature the right 
to disfranchise persons convicted of crime, 
from voting, regardless of when convicted. In 
the matter of the application of Cornelius Palm- 
er for an order to vote. 2.2... scudecccsesscces 

Art. IV, Sec. 7, Par. 5 of the Constitution of 1947 
applies only to laws, not to the constitution. 
In the matter of the application of Cornelius 


Palmer for an order to vote. ..........---- Soe 409 


XI, Sec. 1, Par. 3 of the Constitution of 
1947 continues all laws, rules and regulations 
then existing in full force until they expire or 
are superseded. In the matter of the application 
of Cornelius Palmer for an order to vote. .... 
Chapter 438 of the Laws of 1948 amending RS. 19: 

4-1 held constitutional. In the matter of the ap- 
plication of Cornelius Palmer for an order 
1 WOES. kccrcscccccensowrdavadequenseseset ames 
The schedule (article XI) in the Constitution of 
1947 is as much a part of the Constitution as 
any other article. In the matter of the applica- 
tion of Cornelius Palmer for an order to 
vote. 
Where the constitutional language is clear and un- 
ambiguous, there is no room for construction; 
but where the language is ambiguous recourse 
to the constitutional proceedings may be had 
to determine the actual intent of the framers. 
In the matter of the application of Cornelius 
Palmer for an order to vote. ............5e005 
While the Constitution of 1844 is now a legal null- 
ity, statutes referring to provision thereof are 
not thereby nullified; the old constitution con- 
tinues as a source of reference. In the matter 
of the application of Cornelius Palmer for an 
order to vote. : 


Art. 


CONTEMPT 


The Chancellor has no power to modify a convic- 
tion and sentence for criminal contempt after 
it has been affirmed on appeal to the Court of 
Errors. In Re Caruba 

The power to pardon one convicted of criminal con- 
tempt is in the executive, not the courts. In 
Re Caruba 


A criminal contempt involves a violation of the 
rights of the public as represented by the 
courts, while a civil contempt pertains pri- 
marily to private rights of the parties and only 
incidentally involves a vindication of public 
authority. Nussbaum v. Hetzer 
a civil contempt for failure to perform an act 
direct by the Court of Chancery to be per- 
formed, the order adjudging the party in con- 
tempt and the warrant of commitment should 
state the act the performance of which will 
later entitle the contemnor to an order of dis- 
charge. Nussbaum v. Hetzer 
a civil contempt it is proper to entitle the 
papers in the cause and to proceed by petition, 
affidavits and order to show cause. Nussbaum 
v. Hetzer 


CONTRACTS 


Parties may add to the terms of a written contract 
by parol. Mancuso v. Loffredo 
An engagement of a broker for the sale of stock, 
fixtures and good will of a business need not 
be in writing to be enforceable. Kaplan v. 
WRONG os yas oa sven cddanuncdgdeescaxcdewarues 
A third party interfering with a contract may be 
liable for damages caused by such interference 
though the contract was not specifically en- 
forceable. Schechter v. Friedman ............. 
One who knowingly, and maliciously interferes with 
a contract between two parties, is liable for 
any damages caused by such _ interference. 
Schechter v. Friedman 
The malice required to sustain an action for malic- 
ious interference with contract need not be 
personal ill-will; self enrichment is sufficient. 
Semechter v. BriedmWiall: ..5 1c .cscsacwentdeces 
Implications or inferences arising by law from what 
was expressly provided in a written agreement, 
are as much a part of the writing as the express 
provisions and cannot be altered or varied by 
extrinsic evidence. Zone Co. v. Service ...... 
A description by metes and bounds will ordinarily 
qualify a general statement of dimensions, but 
not so where a contrary intent is apparent 
from the warranties exacted. Cline and Kurz- 
weil 


A contract by a seller to supply the requirements of 
the buyer without specifying any amounts is 
unilateral and not binding unless the nature 
of the purchaser’s business was such that a 
reasonably accurate estimate of the purchaser’s 
requirements could be made and known, there- 
by making it bilateral. Loewus v. Vischia .... 

Whether time is made of the essence by express 
stipulation or by implication, such requirement 
may be waived by conduct of the parties ex- 
hibiting an intent to annul such restriction. 
Diamonde and Berkeley, et als ............... 

The invention of a specific thing can be made 
the subject of a bargain and will pass in exe- 
cution of that bargain. Marcalus v. Sullivan .. 

Held, in suit on contract to make repairs and 
counterclaim for damages caused by improper 
performance, recovery is for amount due on 
contract less the damages caused. Eagle Roof- 
EE, oy mre enn ee Ne Hy Oe 

If there is a substantial performance of a contract 
to make repairs, even though there was a fail 
ure in some minor particulars, the contract 
price may be recovered less a fair allowance 
to make good the defects. Eagle Roofing v. 
TI os oS ig Siar pe ee ee ee ne) 

Recovery on a construction contracf entered into in 
violation of a directive of the War Production 
Board denied. Earhart v. Lapetina ............ 

The courts will grant no recovery on a cause 
of action which appears to arise ex turpi causa 
or from a transgression of a positive law of this 
country. Earhart v, Lapetina .................. 

Held, agreement to pay “all outstanding accounts 
or bills payable” includes income and excess 


profits taxes accruing before the time specified. 
_ Verhagen v. Platt 
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If a breach of contract by the defendant is 
the cause of litigation between plaintiff and 
third parties that the defendant had reason 
to foresee when the contract was made, plain- 
tiff’s reasonable expenditures for counsel fees 
etc. in such litigation are a part of his damages. 
Verhagen v. Platt 

Where a buyer defaults under a contract to pur- 
chase property the general rule is that the 
seller may retain as damages the deposit paid 
by the buyer. Berstein v. Rosenzweig 

Where a buyer has defaulted and repudiated his 
contract to purchase, the seller may sue for 
damages or in lieu thereof, may retain the de- 
posit as damages, consider the matter termi- 
nated, and so advise the buyer. Bernstein v. 
Rosenzweig 

An option for the sale of realty does not come 
within the provisions of R.S. 46:21-3 requiring 
commencement of a suit for specific perform- 
ance and filing of lis pendens within 3 months 
after the date of a recorded agreement for the 
sale or purchase of real estate. Salem v. Diggs 

A vendee who refuses or is unable to perform his 
contract cannot recover his earnest money paid, 
if the vendor is ready, willing and able to per- 
form. Kingdon v. Sickle? ....0:c¢ssdsesssaee 

The fact that the property could be resold by the 
vendor at the contract price or better, and that 
the vendee is under a hardship, is no basis for 
eqitable relief for a vendee who is financially 
unable to’ perform his contract. Kingdon v. 
SIQMIG@E onc cece tec ncuauns cnteesdreaevatexterne 

An agreement to make a will in exchange for serv- 
ices rendered and to be rendered may be re- 
pudiated by the promisor in his lifetime, and, in 
such instance, recovery may be had at law on 
guantum meruit. Galloway v. Eichells 


CONVERSION 


In an action for conversion, the damages recover- 
able are the value of the chattels converted plus 
interest from the date of conversion, the value 
being the price at which the chattels could be 


replaced in the market. Friedman v. Buffanti .. 
CORPORATIONS 
A preliminary injunction may issue though the 


bill is met by a denial and answering affidavits; 
the: substance and not the form governs. Ebling 
aie IGUIOOND a. ona ce. aot canuede ned ee ee 
A statutory receiver will be appointed where the 
proof indicates a general inability to meet pe- 
cuniary liabilities as they mature out of avail- 
able assets or honest use of credit, and there 
is no reasonable prospect that the corporation, 
if let alone, will be able to carry on with safety 
to the public and advantage to its stockholders 
and creditors. Ebling and Heirloom ............ 
The mere denial of the complainant’s claim does 
not oust the court of jurisdiction to appoint a 
receiver; the court will consider the proofs to 
determine whether the debt acually exists. Eb- 
linagt el RCtOWN 5 os coo coos naadasadee 
When a member of the Board of Directors of a 
Corporation purchases real property which may 
be desired by the corporation, he holds the same 
as a constructive trustee and may not dictate 
the use to which the property may be put. 
EESG Vs (SBE iio cn taxa dan daau eda 
A corporation able to pay its bonded debt in ac- 
cordance with its obligation, cannot invoke 
the aid of Chancery to make a new contract 
extending maturity dates etc. In Re Fidelity 
Union Title and Mtg. Guaranty Co. For bond- 
HOMGUM Gion'scwanceusauexsancaan cine 
A corporation is liable for a slander uttered by its 
agent while acting in the scope of his employ- 
ment and in the actual performance of the 
duties thereof though it had no knowledge of 
and did net ratify the act but such facts must 
be alleged in the complaint. Davis v. The Trust 
Company of Nice so cecdnie cadesatas eee 
A sale of all the assets and business of a corporation 
is not within the general or implied powers of 
the president or secretary of a corporation aris- 
ing from their office. Beck, et al and Edwards 
&: ‘Lewis, Ine, 6 ab oi cs ssawcncdescate 
Neither the directors nor a majority of the stock- 
holders of a solvent going corporation can sell 
all of its property and assets, thereby disabling 
it from achieving the objects of its creation, 
against the dissent of a single stockholder. 
Beck, et al and Edwards & Lewis, Inc., et al .. 
Transactions with an officer of a corporation are 
subject to the general agency rules. Beck, et 
al and Edwards & Lewis, Inc., et al ........... 
While the execution of a contract by corporate 
officers and the affixing of its seal is prima facie 
evidence of proper authority, the presumption 
may be rebutted by proof of lack of authority. 
Beck, et al and Edwards & Lewis, Inc., et al .. 
The Sales Act applies to sales of shares of corporate 
stock. Braverman v. Braverman, et als ........ 
Limited Personal Liability Franchises, by Jay B. R. 
SUMED x. « car cicvenicinicnemasunde caves pee 
A stockholder may be barred from contesting 
salaries paid to officers where he has delayed 
bringing suit or has approved or acquiesced in 
such salaries. Riddle and Riddle 
Officers and directors of a corporation are entitled 
to reasonable compensation for special services 
rendered to the corporation, as fixed by the 
directors. Riddle and Riddle .................. 
Questions of business policy devolve upon the 
directors and their action will not be interfered 
with where taken in good faith in further- 
ance of a lawful purpose of the corporation. 
Hiddiles asidh: RIGGS aos. < oi¢ case's cis :8 oncdeeae 
Where salaries of officers, fixed by the directors, 
are called in question by a dissenting stock- 
holder, the burden of establishing the reason- 
ableness thereof is on the officers. Riddle and 
BRL ws. 0's cscs sc rouein.cana'endedae a ch edee eee 
A stockholder has the right to inspect the corpor-: 
ation’s books where the application is in good 
faith and is for a purpose germane to his rights 
as'a stockholder. Morris v. United ............ 
To justify a variance the applicant must establish 
a case of unnecessary hardship and not merely 
that a more profitable use can be made. Garden 
View v. Pagemhe iene ccs decacdcaaseuesetneee 
(Continued on next page) 
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The burden of proving a stockholder’s applica- 
tion for inspection of corporate books is not in 
good faith is on the corporation. Morris v. 


While the power of directors to agree on the terms 
of payment of the company’s debt and to ar- 
range for security cannot be doubted, yet when 
their plan would substantially change the capi- 
tal structure and control in important respects 
the discretion of their successors and the stock- 
holders for a long period, they should seek the 
approval of the stockholders before committing 
the company. Hodge and Cuba Co. 

There is no jurisdiction in personam over a foreign 
corporation unless it is doing business in the 
state through its agents and service of process 
within the state is properly effected on a duly 
authorized officer or agent. Yedwab v. M. A. 
Richards 

Legislation changing the conditions under which 
corporate charters may continue or may be 
terminated applies to corporations formed be- 
fore such change where the change is re- 
quired by the public interest. In re dissolution 
of Collins-Doan Company 

The provisions of R.S. 14:13-15, providing for dis- 
solution of a corporation whose directors and 
shareholders are evenly divided into two irre- 
concilable groups, apply to corporations formed 
before the statute was passed. In re dissolution 
of Collins-Doan Company 

A board of directors can act only as a body law- 
fully assembled. Worley v. Dunkle 

Equity will review the reasonableness of a salary 
for services of a corporate director where the 
salary was sought to be fixed at the sole in- 
stance of such director and a minority stock- 
holder objects thereto. Worley v. Dunkle 


COSTS . 

In equity, costs are recoverable by the parties to 
reimburse them for money expended in prose- 
cuting or defending the suit, and the decree is 
in favor of the party, not the solicitor. Mere- 
wood and Denshaw 

No execution shall issue for costs allowed by a de- 
cree unless specially directed. Merewood and 
Denshaw 

Where under the terms of the decree complainant 
is awarded taxed costs and is directed to reim- 
burse defendants in a stated sum for taxed etc., 
an application by the defaulting complainant 
for a writ of fi fa to recover the taxed costs 
will be denied. Merewood and Denshaw 

Costs are not taxable in an action at law against 
a resident executor or administrator who is a 
party plaintiff, but are taxable against a foreign 
executor or administrator. Loftus v. P. 


stenographic fees may be taxed 


Referee’s and 


against the losing party. Mitchell v. Zahodiakin 3: 


CO-TENANTS 
An oral agreement between tenants in common 
not to partition is unenforceable under the sta- 
tute of frauds, as is also an oral agreement by 
one to convey his interest to the other. Drumm 

and Pavlick 


COUNSEL FEES 
Under R.S. 2:29-131 it is within the courts dis- 
cretion to allow counsel fees to attorneys ren- 
dering services for parties to a receivership 
proceeding other than the receiver or the 
insolvent. Atlas v. West Ridgelawn and Adam 
Frank and Ernest Kurzrok 


COUNTERCLAIM 

R.S. 2:27-127 removes the distinction between re- 
coupment and cross claims generally, but does 
not remove the distinction between such claims 
and set-offs. Falkenstern \v. Kussy Co. 

The court may properly strike a counterclaim based 
on unrelated causes of action of other creditors 
assigned to the defendant, on the ground it 
cannot be conveniently tried with the main 


cause. Falkenstern v. Kussy Co. .............. 202 


COVENANTS 
The remedy, if any, for enforcing restrictive coven- 
ants is by injunction in chancery and not by 
certiorari to review a municipal resolution pur- 
portedly modifying a restriction imposed by the 
municipality. Taylor v. Hackensack 


CREDITORS RIGHTS 
A judgment creditor may by suit against the corp- 
oration enforce payment of arrearages due on 
a wage execution levied against the salary of 
an employee of the corporation. P. Brodsky & 


pon v. Eckel Plumbing .......:..0000.056s4cc60s000% 2 


CRIMINAL LAW 

Certiorari will not be allowed to remove an indict- 
ment into the Supreme Court for the purpose of 
moving there to quash it, unless the prosecutor 
of the pleas has consented to its removal, or it 
is clearly defective in substance on its face and 
a motion to quash in the court of first instance 
has been denied. State v. Berenato, et al 

Confinement for non-payment of a fine does not 
operate to discharge the defendant from liabil- 
ity for payment of the fine, where such con- 
finement is limited and is intended as an aid 
to collection of the penalty. State Board v. 
Kornreich 

The Prison Limits Act does not apply to contine- 
ment for non-payment of a fine. State Board v. 
Kornreich 

Prison numbers assigned to a prisoner and referred 
to by the Court of Pardons are more than 
mere identification and designate the particular 
conviction on which the number was assigned. 
The State v. Griffin 

The State has the right to review by certiorari a 
discharge of a prisoner on a writ of habeas 
corpus. State v. Griffin 

Certiorari allowed to review a charge of bias and 
prejudice in the selection of a grand jury by 
exclusion of persons of the colored race and 
wage earners. State v. Mitchell 


1948 Annual Index 


A defendant is only called upon to deny his guilt 
» where there is direct proof of inculpatory acts 

which are within his knowledge, and then his 
failure to deny same raises a strong pre- 
sumption that he could not deny those facts. 
State v. Friedman - 
instruction that the jury might infer from de- 
fendant’s failure to take the stand, that he 
could not deny the charge, is erroneous where 
the only proof of guilt is circumstantial evid- 
ence. State v. Friedman i 

While evidence may be admitted of failure of ac- 
cused to deny an accusation of guilt at a time 
when any person would naturally deny same, 
he is not called upon to make such denial when 
the charges are made in a judicial proceeding 
unless called upon to answer directly. State 
v. Friedman 

Report and Findings of the Minor Criminal Court 
Survey Committee. ............. ae 

The fact that the fine imposed has been voluntarily 
paid does not prevent a review of the convic- 
tion. Teaneck v. Junior College 

Where an ordinance limits the character of building 
to which it is to apply, a complaint charging 
a violation thereof must charge the building is 
ef a character within the application of the 
ordinance. Teaneck v. Junior College ......... 

An instruction that from defendant’s failure to take 
the stand the jury can draw an inference that 
he cannot deny the charge, is erroneous where 
the only proofs are circumstantial. State v. 
Anderson 

The effect of failure of an accused to take the stand 
and the charges permissible thereon, discussed. 
State v. Anderson 

An indictment may not be amended at the trial so 
as to add a charge of an additional offense. 
State v. Bruno 

Death of appellant pending an appeal from a judg- 
ment and sentence of imprisonment, without 
costs or fine, will abate the appeal. State v. 
Mollie Levin 

While habeas corpus may be had where there was 
a failure of jurisdiction, it will not lie to review 
an alleged error or abuse of discretion in im- 
posing a sentence or a judgment within ‘he 
court’s jurisdiction; such review must be by 
appeal within the statutory period. In re Janiec. 
For the application: Lawrence Janiec pro se. .. 

A charge that removal of a live embryo is justified 
if necessary to save the patients life, is suf- 
ficient where the defense is that the embryo was 
already dead and removal was necessary to 
save the patients life. State v. Brandenburg, 


considered as evidence is not error where pre- 
sumption of innocence, burden of proof and 
reasonable doubt are properly charged end 
nothing occurred which might mislead the jury 
into believing the indictment was _ evidence. 
State v. Brandenburg, et al se 

The “Well-being” of the mother is not sufficient 
justification for causing a miscarriage. State 
v. Brandenburg, et al 

A claim that a defendant was not accorded sufficient 
time for preparation for trial may be reviewed 
by appeal but not by habeas corpus. State v. 
Smith 

The provisions of R.S. 9:18-12 as amended (Juvenile 
Delinquency Act) are no bar to indictment for 
murder and trial in the Court of Oyer and 
Terminer, though accused is under the age 
limit fixed in the act. State v. Smigelsky 

After affirmance of a conviction for crime the court 
is powerless to change a sentence for a fixed 
term. In Re Caruba 

On an appeal under RS. 2:195A-9 to set aside a 
verdict as against the weight of the evidence, 
the same rules apply as have been established 
under R.S. 2:195-19: to wit, it must be so 
clearly against the weight of the evidence as 
to give rise to the inference that it was the 
result of mistake, passion. prejudice, or partial- 
ity. State v. Wesler and Tomash . 

Under R.S. 2:91-3, where the special panel served 
on the defendant is from any cause exhausted 
talesmen may be taken from the general panel 
to complete the jury without prior service of a 
list thereof on defendant. State v. Wesler and 
Tomash “e 

The same act may be an offense against both the 
Federal and State sovereignty and in such case 
each is competent independently to deal with 
with the offender. State v. Seaman ........... 

Theft of checks from the mails is an offense against 
our state laws and punishable as such though 
it is also a federal offense. State v. Seaman ... 

Where a warrant is properly issued and the defend- 
ant is apprehended thereunder, the failure to 
endorse a return on the warrant is not fatal. 
State v. Wright 

Certiorari will not be granted to remove an in- 
dictment to the Supreme Court for the pur- 
pose of there moving to quash it unless the 
prosecutor of the pleas consents to such re- 
moval or the indictment is on its face clear- 
ly defective in substance. State v. Boyle, et als 


CURTESY 

The extend of a husband’s curtesy is determined by 
the law in effect at the time coverture and 
seizin in the wife first occurred. Dinges v. 
Dinges 

While the rights of dower and curtesy are favored 
in the law and neither spouse will ordinarily be 
excluded from rights in the property of the 
other, the right may be extinguished by words 
or acts of the holder which leave no doubt 
that an extinction and release of the right was 
intended. Havranek v. Dragoun 


CY PRES 
Equity will not sua sponte apply the doctrine of 
cy pres to a charitable gift where the donor 
has expressly prescribed the disposition to be 
made in the event of a failure of the gift. 
Guyer and Y.M.CA., et als 
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DAMAGES 

While negligence is not actionable unless injury 
results to another, the law defers damage and 
awards nominal damages where injury is shown 
without proof of actual loss. Moeller v. Weston 

While the difference in value before and after the 
collision constitutes the measure of damages, 
the reasonable value of repairs necessary to 
restore the vehicle to its former condition is 
evidential and may be sufficient in itself to 
establish the damages if less than the dimimu- 
tion in marked value. Moeller v. Weston 

In an action for conversion, the damages recover- 
able are the value of the chattels converted 
plus interest from the date of conversion, the 
value being the price at which the chattels 
could be replaced in the market. Friedman vy. 
Buffanti 

A tenant may in some circumstances recover dam- 
ages for loss of profit due to a wrongful evic- 
tion by the landlord but cannot recover dam- 
ages for losses accruing after the term has ex- 
pired. Slater v. Meys 

Held, in suit on contract to make repairs and 
counterclaim for damages caused by improper 
performance, recovery is for amount due on 
contract less the damages caused. Eagle Roof- 
ing v. May 


§ 


o . . s 
If there is a substantial performance of a contract 


to make repairs, even though there was a fail- 
ure in some minor particulars, the contract 
price may be recovered less a fair allowance 
= make good the defects. Eagle Roofing v. 
May 


cause of litigation between plaintiff and third 
parties that the defendant had reason to fore- 
see when the contract was made, plaintiff's 
reasonable expenditures for counsel fees etc 
in such litigation are a part of his damages. 
Verhagen v. Platt 

Where a buyer defaults under a contract to pur- 
chase property the general rule is that the 
seller may retain as damages the deposit paid 
by the buyer. Bernstein v. Rosenzweig 

Where a buyer has defaulted and repudiated his 
contract to purchase, the seller may sue fo. 
damages or in lieu thereof. may retain the de. 
posit as damages, consider the matter termi- 
nated, and so advise the buyer. Bernstein vy. 
Rosenzweig 

The damages sustained by an automobile in a col- 
lision may be established by showing the rea- 
sonable cost of the repairs necessary to restore 
it to its former condition, subject to the limita- 
tion that such cost of repairs must not exceed 
the diminution in market value due to the 
injury. Douches v. Royal 

Where defendant’s expert’s testimony of deprecia- 
tion is based on lesser damages than those es- 
tablished by plaintiff and found by the court. 
it is no limitation on the right to award damages 
in the amount of a greater repair bill. Douche: 
v. Royal 


agreement to make a will in exchange for 


services rendered and to be rendered may be 
repudiated by the promisor in his litetime. 
and, in such instance, recovery may be had at 
law on quantum meruit. Galloway v. Eichells .. 
action in deceit for misrepresentation as_ to 
boundaries of premises being sold, query as to 
correct measure of damages. Schwartz v. Roth- 


DEATH ACTIONS 
The appointment of an administratrix ad prose- 
quendum to prosecute a death action 1s a 
matter of form not substance. In re Paul L. 

Carpenter 


DECLARATORY JUDGMENTS 

A declaratory judgment will not be granted where 
another remedy is more appropriate: it will 
not be used to replace an administrative or 
other statutory procedure for relief. Adams 
v. Atlantic City a 

The remedies of the Declaration Judgments ac 
are expressly available to an unincorporated 
association. N. J. Bankers Assn. 
Riper 

The District Court has no jurisdiction to ren‘Jer 
a declaratory judgment as to the respective 
rights of a landlord and tenant. Introligator 
Vi RAUWAY AGRDECSS: os. otra cree aneenat emomeeoees 


DEEDS 

Construction of deeds and restrictions therein dis- 
cussed. Riverton and Thomas, et al oes 

Grantors are presumed to be aware of the state of 
the pertinent legislation at the time of their 
conveyance. Bernards and Bernardsville ...... 

The word “successors” as employed in the deed 
here involved, construed to mean the public of- 
ficials who are entrusted by the law with the 
management and control of the public schools 
of the locality. Bernards and Bernardsville . 

Delivery of a deed is essential to its validity and 
there is no delivery unless and until it is the 
intention of the grantor to perfect the instru- 
ment and make it presently effective as a con- 


and Van 


veyance. Krysztofel v. Krysztofel . 8 


Where husband and wife signed deed purporting 
to create tenancy by the entirety, but acknow!- 
edgement was not completed and deed was re- 
tained by attorney because the grantor’s wife 
objected that this was not the estate she in- 
tended to create, there was no valid delivery of 
the deed so as to create any ownership in 
the husband. Krysztofel v. Krysztofel 

A grant of an easement which does not define the 
location or extent thereof is nevertheless en- 
forceable where the parties have defined same 
by practical location and use. McLaren Vv. 
American Tel. & Tel. 

A deed given merely as security for advances made 


and to be made to the grantor will in equity be 


treated as a mortgage. Scott v. Stewart ... 


DISCOVERY 
It is error for equity to retain a bill for discovery 
in aid of a pending action at law, unless, in 
some particular, discovery at law as provided 
by statute is inadequate. Hague v. Warren ...- 
(Continued on next page) : 
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Evidence of damage to other property held ad- 
missible to show severity of storm where de-~ 
fense relied on was “Act of God”. De Cisco v. 
Marlou 

The maxim “falsus in uno, falsus in omnibus” is 
not a mandatory or compulsory principle, but 
ig a maxim which the jury may or may not 
apply in weighing the evidence. State v. Wes- 
ler and Tomash 

Parol evidence is admissible to establish fraud as 
a basis for equitable interposition. Samatula 
and Piechota 

Testimony that the floor was “very slippery” or 
“very highly polished” or “highly waxed” is 
not sufficient to support a charge of negligence 
in the maintenance of the floor. Blessing v. 
Goodman 

The court will take judicial notice that the meat 
shortage and related emergencies caused by 
the war have ceased. Safeway v. Jersey City .. 

Declarations alleged to have been made by an at- 
testing witness, since deceased, which seek or 
tend to contradict facts stated or implicit in 
the attestation clause are inadmissible. In re 
Alper 

A party may cross-examine his own witness or 
produce other witnesses to neutralize his wit- 
ness’ testimony when the witness has testified 
in a manner different from that expected by 
counsel, and the extent and control of such 
examination rests in the discretion of the trial 
court. State v. Hogan 

It is not mandatory that a preliminary foundation 
be laid before confronting one’s own witness 
with his prior inconsistent written statement 
for the purpose of neutralizing his testimony. 
State v. Hogan is 

The court may immediately or at the end of the 
trial charge on the effect of cross-examination 
of one’s own witness. State v. Hogan 

Admissions against interest made by a defendant 
are admissible against him. Kiener v. Stein- 
feld 

Admissions by a defendant constitute competent 
evidence, are more than a mere scintilla of 
evidence, and entitle a party to go to the jury 
on questions raised by such evidence. Kiener v. 
Steinfeld 

A presumption is destroyed once it is met by 
positive uncontradicted evidence contra. Gaud- 
reau v. Eclipse 

Statements merely narrative of a past event ari. 
not part of the res gestae. Barcello v. Biel . 

Statements or admissions by an employee are only 
admissible against his employer if made 1n the 
execution of his duty to his employer. Barcello 
v. Biel 

Widowhood like marriage is a status which having 
been once established is presumed to continue 
until the contrary is shown or presumed from 
proven facts. Gaudreau v. Eclipse 

An attorney, acting within the strict law of his 
duty, making use of the process of law to en- 
force his clients demand, however groundless, 
is not amenable to suit therefor, and may testify 
as to what his client told him in order to es- 
tablish this defense. Stein v. Schmitz, et al .... 

The report of the Bar Examiners exonerating an 
attorney from charges made is not admissible 
in a subsequent action by him for malicious 
injury to his standing. Stein v. Schmitz, et al .. 

The questions of remoteness of proferred testimony 
and qualifications of witnesses to testify as 
“experts are for the discretion of the trial court 
and the rulings thereon are not reversible error 
unless they were an abuse of such discretion. 
Bosze v. Metropolitan 

In a foreclosure action, parol evidence is admissible 
to identify the transaction, the debt incurred 
and the irue object of the mortgage delivered. 
Applegate v. Quackenbush 

Rulings on evidence which are not prejudicial and 
do not injuriously affect the substantial rights 
of the appellant are not ground for reversal 
though erroneous. Rules 1:2-20, 4:2-6. Pet- 
rosino v. PS. wi 

It is no objection to requests for admission under 

Rule 3:36-1 that compliance would assist evas- 

ion of the best evidence rule. Donhauer v. 

Realty 


EXECUTIONS 
A sale of a beneficiary’s interest in the proceeds 
of the sale of the residuary real estate, does 
not convey or transfer any interest in the 

realty. Kiuken v. Simonds 
A trust estate is not liable to seizure or sale on 
execution at law. Mesce v. Gradone, et al 


FEDERAL JURISDICTION 
The state of domicile of a married woman is that 
of her husband unless it is affirmatively shown 
she had a right to and did chose a State of 
domicile other than that of her husband. Price 
v. PS. et als 


FEDERAL PRACTICE 
Judges of coordinate jurisdiction, sitting in the 
same court and in the same case, shall not 
overrule the decisions of each other. Price v. 


FEES 

A voluntary payment of fees for legal services made 
to one not licensed to practice law cannot be 
recovered. Vogel vs. Lotz 

Held, voluntary payment to Inheritance Tax Super- 
visor of fees for services rendered cannot be 
recovered though the receiving of any fees 
by him was contrary to statute and against 
public policy. Vogel vs. Lotz 

Referee’s and stenographic fees may be taxed 
— the losing party. Mitchell v. Zahodi- 
akin 


FORECLOSURES 
On a bill for foreclosure all persons entitled to the 
mortgage money should be before the court. 
Reid and Mc Michael 
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An encumbrancer who was inadvertently omitted 
as a party in a foreclosure, and who has not 
been adversely affected by such omission, can- 
not on this ground object to a second fore- 
closure in which he is made a defendant. Glou- 
cester and Castor 

The omission of counsel to search certain records, 
in good faith, and in the mistaken belief that 
such search was unnecessary, thereby causing 
the omission of a proper party, is an inadvert- 
ent omission and will not preclude a second 
foreclosure. Gloucester and Castor x 

The right to maintain a second strict foreclosur 
in case of the inadvertent omission of a neces- 
sary party is established. Gloucester and Cas- 
tor 

An improper motive cannot defeat the enforcement 
of a lawful right of foreclosure. Glorsky and 
Wexler 

A mortgagee is not in laches merely because he 
delays suit to foreclosure until close to the 


expiration of the 20 year period. Appleyate 
3 


v. Quackenbush 
In a foreclosure action, parol evidence is admissible 
to identify the transaction, the debt incurred 
and the true object of the mortgage delivered. 
Applegate v. Quackenbush 
The burden of proof of payment or other satisfac- 
tion of the mortgage rests upon him who asserts 
it. Applegate v. Quackenbush 
While a mortgagor of premises subject to foreclos. 
ure is entitled to redeem to protect his inter- 
est, the offer of redemption must be unquali- 
fied and does not carry with it the right to 
demand an assignment of the mortgage. Flem- 
ington v. Sindlinger 
FRAUD 
Fraud will not be presumed and circumstances tnat 
merely arouse suspicions will not support an 
inference of fraud. Glasser, et al and Feller, etc. 
In action to set aside a transfer as being in fraud 
of creditors, complainants must establish that 
at the time of the transfer the transferer was 
insolvent or was thereby rendered insolvent. 
Glasser, et al and Feller, etc. 
representation of an intention which amounts 
to an affirmation of a present state of mind, 
as distinguished from a mere promise collateral 
to the contract, is a representation of fact which 
will, if false, avoid a contract induced thereby. 
Samatula and Piechota 
of equity’s remedial functions is to relieve 
against the consequences of fraud. Samatula 
and Piechota 


One 


a basis for equitable interposition. Samatula 
and Piechota 
A conveyance by a corporation, made in contemp- 
lation of insolvency, for a past consideration, to 
one who was fully informed as to the condition 
of the company, contravenes R.S. 14:14-2 and 


is void as against creditors of the corporation. 


Westervelt Sons v. Regency, et als 
agreement to have an executor approve a dis- 
honest claim against the estate is fraudulent 
and will not be in any way enforced. Dickerson 
v. Dickerson 
GIFTS 

Equity will not sua sponte apply the doctrine of 
cy pres to a charitable gift where the donor 
has expressly prescribed the disposition to be 
made in the event of a failure of the gift. 
Gruyer and Y.M.C.A., et als ce 

The proof necessary to rebut the presumption of 
gift raised when a husband procures property 
to be conveyed to his wife must be ot facts 
antecedent to, contemporaneous with or im- 
mediately after the purchase and must leave no 
reasonable doubt of the intention of the parties. 
Bell v. Bell 

Where a husband procures a real estate to be con- 
veyed to his wife a presumption arises that 
he intends to settle the property on her. Bell 
v. Bell 

A gift of a savings bank book, made in expectation 
of death, which is never revoked and is follow- 
ed by the donor’s death as anticipated is a 
valid gift causa mortis and entitles the donee 
to the funds represented by the book. Hinch- 
liffe vs. Kastner 


HABEAS CORPUS 

While habeas corpus may be had where there 
was a failure of jurisdiction, it will not lie to 
review an alleged error or abuse of discretion 
in imposing a sentence or a judgment within 
the court’s jurisdicton; such review must be 
by appeal within the statutory period. In re 
Janiec. For the application: Lawrence Janiec, 
pro se. 

Habeas Corpus will not lie to review an alleged 
error or abuse of discretion in the conduct of 
a trial unless it relates to a lack of jurisdiction. 
State v. Smith 

HOTELS 

The owner or operator of a hotel is not an insurer 
but is under a duty to use ordinary care to 
render the premises reasonably safe for invitees 
and their guests. Ball v. Atlantic 

A municipality may require that all buildings to 
be erected as or to be converted into hotels, 
shall be of fireproof construction. Murray v. 
Avon 


HUSBAND AND WIFE 

Contracts between husband and wife are recogniz- 
ed as valid in equity only if they are just and 
fair, the burden being on the husband to es- 
tablish such fact. Krueger and Krueger 

Equity has complete and exclusive jurisdiction over 
contracts between husband and wife. Krueger 
and Krueger - 

Specific performance will not lie to enforce a 
agreement between husband and wife for the 
support and maintenance of the wife and 
children. Furman and Furman 

Overtures by a husband for a reconciliation with his 
wife within two years from a decree for 
separate maintenance, are not a basis for termi- 
nating the decree unless they were made bona 
fide; and where the conduct causing the sepa- 
ration is still continued by him, his overtures 
are not bona fide. Van Vliet v. Van Vliet .... 
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When a car owned by the wife is being driven by 
the husband there is a presumption that it was 
being driven by him as her agent within the 
scope of his authority. Fisch v. Waters 

A contract between husband and wife providing fo 
support and maintenance of the wife and child, 
made in New York, while the parties were re- 
sidents there, if valid and enforceable under 
the laws of New York, is not void per se in New 
Jersey as against public policy, and is en- 
forceable here at the suit of the minor child 
by her next friend, and by the wife, by bill fox 
specific performance. Harrington and Harring- 
ton Pa 

Equity has complete and exclusive jurisdiction over 
contracts between husband and wife. 
ton and Harrington ae 

Where a wife delivers funds to her husband to 
invest for her and he does so, equity will com- 
pel his representative to account to her both 
for principal and interest and the statute of 
limitations will not run in favor of his estate. 
Bahr etc., and Cooper, etc. 

Where there has been a judicial separation, a wife 
may establish a domicile other than that of 
her husband. Armour v. Armour 

To secure an annulment of marriage on the ground 
of a prior subsisting marriage of one of the 
parties, the party seeking the annulment must 
establish by a preponderance of the evidence 
not only the prior subsisting marriage but also 
that he or she entered into the present marriage 
in ignorance thereof and under the belief that 
they were free to marry. Smith v. Hrzich .... 

While common law marriages were abolished by 
R.S. 37:1-10, marriages so consummated before 
1939 continue in full force and effect. Smith v 
Hrzich 

The proof necessary to rebut the presumption of gift 
raised when a husband procures property to be 
conveyed to his wife must be of facts anteced- 
ent to, contemporaneous with or immediately 
after the purchase and must leave no reason- 
able doubt of the intention of the parties. Bel! 
v. Bell ; 

Where a husband procures rea: estate to be con- 
veyed to his wife a presumption arises that 
he intends to settle the property on her Bell 
v. Bell 

Held. on independent appraisa: of the evidence, that 
the presumption of gift between husband and 
wife has been overcome and that the moneys 
were advanced by the husband to the wife as 
loans to be repaid by her. De Ridder v. De 
Ridder ; 

Property agreements and agreements between hus- 
band and wife for the facilitation of divorce are 
contrary to public policy and, if executed, the 
court will leave the parties in the position ir 


§ 


Harring- 


4 


which they have placed themselves. Ferrante 


v. Philpott 

Where financial agreements are made _ between 
husband and wife, the husband is under an 
affirmative duty to deal fairly and justly with 
his wife. Ferrante v. Philpott 


INCOMPETENCY 

In proceedings to determine mental incompentency 
and to appoint a guardian for an alleged incom- 
petent, the issue must be tried by a jury unless 
his total estate is under $2,000 and he has been 
confined in a public mental institution for at 
least 1 year prior to the hearing. Rule 3:91-6 
In re: A.LS. 


INCOMPETENTS 
Equity has the power and duty to make an election 
for an incompetent widow as to whether or 
not she should accept a bequest in lieu of 
dower. Bahr etc. and Cooper, etc. ......... 


INDEPENDENT CONTRACTOR 
One who authorizes an independent contractor to 
do work which becomes a nuisance per se, is 
equally liable with the independent contractor 


to one injured thereby. May v. Hrinko, Buk- , 


raba and Liwonchuk : 


INFANTS 
The right of an infant beneficiary to have a decree 
approving an executor’s account opened, re- 
viewed and discussed and, Held, infancy alone 
is insufficient to warrant opening the decree 
but infancy coupled with a deviation from 
the known facts should move the court to open 
its decree. In re Estate of James W. Bailey .... 
A right of an infant cannot be barred by waiver 
or laches. Riverton and Thomas, et al S 


INHERITANCE TAX 
Held, the formation of a corporation and transfer 
of decedent’s assets thereto, with the subse- 
quent assignments of stock and operation of 
the corporation, indicate decedent’s intentio: 
to set up a testamentary scheme and hence 
taxable as transfers made in contemplation of! 
death. Busch v. Walsh 
The object of the inheritance tax statute is to tax 
not only post mortem transfers employed as 
mere substitutes for testamentary dispositions 
to effectuate a purpose normally accomplisied 
by a will. Busch v. Walsh 
Transfers which are consummate gifts intended to 
immediately and unreservedly effective in 
possession and beneficial enjoyment of the 
donee, are not taxable unless it is evident by 
the fair preponderance of the proof that they 
were made in contemplation of death. Lee v. 
Walsh ad 


INJUNCTION 

Doubt of the validity of the cause of action is not 
adequate reason for refusing an interlocutory 
injunction where a decree after final hearing 
would be futile unless such injunction issued. 
Hodge and Cuba Co. 

The right of an individual fo work at his chosen 
trade or profession is a property right and a 
court of equity will protect that right from un- 


lawful interference by others. Cook v. Mathis 


Co., et al 
(Continued on next page) 
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INSURANCE 


The Superior Court will not restrain prosecution 
of a prior action where the first court has com- 
plete jurisdiction to determine the issues pre- 
sented. Bank v. Industrial 

Acts destroying a complainant’s business, custom 
and profits do an irreparable injury and au- 
thorize the issue of a preliminary injunction. 
Ferraiuolo v. Manno : 

As a general rule a preliminary injunction will no 
issue where the material allegations are met 
by a full, explicit and circumstantial denial 
under oath, but the court will always intervene 
to protect the res from destruction or impezir- 
ment pending final disposition, particularly 
where the damage resulting from a continuance 
of the alleged wrong may be irreparable. Fer- 
raiuolo v. Manno 

Equity respects the proceedings of coordinate tribu- 
nals and is reluctant to arrest the prosecution 
of a pending action at law. Tide Water and 
Hamlem, et al 

Equity has jurisdiction to enjoin a continuous en- 
croachment. Mc Cullough and Hartpence 

Equity will not enforce municipal ordinances by in- 
junction unless the act sought to be restrained is 
a nuisance. Massaro v. Cigoline 


es 


YSPECTION 


Defendant, a former employee of plaintiff, after 
leaving plaintiff's employ formed a corporation 
to manufacture the same line of products as 
plaintiff, and plaintiff charges defendant is 
using plaintiff's secret processes in breach of 
trust: Held—plaintiff’s application for an order 
to inspect defendant’s machinery, processes etc. 
should be granted under RS. 2:99-2, and Rules 
3:34-1 and 3:26-2. Bead Chaim v. Smith, et al .. 

It is no ground for denying an application for 
inspection that secret or confidential informa- 
tion might thereby be disclosed since under 
the statute and Rule 3:30-2 the order can be 
made on such terms as will reasonably and 
appropriately safeguard the objector’s rights. 

Bead Chain v. Smith, et al ; 


An insurer may cancel a policy pro rata and on 
subsequently learning of false material rep- 
resentations made on the issuance of the policy, 
may properly cancel it from the date of is- 
suance. Citizens v. Zambrano 

A beneficiary named in a life insurance policy 

has a vested right which cannot be divested 

except in the manner provided for in the policy. 

Metropolitan and Dinzik and Ondo 

change of beneficiary cannot be effected unless 

the conditions provided in the policy are com- 
plied with. Metropolitan and Dinzik and Ondo 

A waiver of a policy provision requiring filing of 
proof of loss is not a waiver of another pro- 
vision limiting the time for bringing action, 
where such limitation is not dependent on the 
actual filing of proof of loss but runs from the 
time such proof was required by the policy. 
Kanengeiser v. Metropolitan 

A policy will be cancelled where insured failed 
to disclose facts that occurred between the date 
of application and the delivery of the policy, 
that made him a hazardous risk. Metropolitan 
and Macaulay 

Failure of an insurer to request more formal p1oo 
of claim under circumstances leading the claim- 
ant to believe that the insurer does not require 
further documents, or its absolute denial of 
liability without reference to formal policy 
requirements which might be fulfilled, will 
constitute a waiver. McNamee v. Metropolitan 

Where policy requires “due proof” accidental death 
but does not prescribe any particular form 
thereof, it is sufficient if the claimant notifies 
the company of his claim and furnishes the 
evidence at his command reasonably establish- 
ing the happening of the accident. McNamee 
v. Metropolitan 

Military service clause provided that accidental 

death benefit should not be payable “if death 
results from any cause while the insured is 
in the Military or Naval Forces of any coun- 
try at war”. Held: 
1. The cause of death is immaterial liability 
depends entirely on the status of the insured. 
2. A student under the V-12 program was a 
member of the Naval Forces within the mean- 
ing of the policy. Feick v. Prudential 


eo 


INTEGRATION 


An Example of Progress Under an Integrated Bar .. 


INTEREST 


The general rule and the statutes fixing the time 
from which interest will accrue on an unpaid 
legacy, should not be applied in the case of a 
legacy in lieu of dower, and under some cir- 
cumstances such legacy will draw interest from 
testator’s death. Bahr etc. and Cooper, etc. .... 

At law, the vendor’s right to interest on the un- 
paid purchase price does not accrue, in absence 
of contractual stipulation, until he has placed 
the vendee in default by a due and proper 
tender of a deed, but in equity, the contractual 
rights of the parties as well as their positions 
and the equities arising therefrom are con- 
sidered in determining the right to interest. 
Volk and Atlantic 

In equity, the vendor is ordinarily entitled to inter- 
est on the unpaid purchase price where the 
vendee has possession, though failure to com- 
plete the contract is due to the fault of the 
vendor, for it is deemed inequitable that the 
purchaser “should enjoy the benefit of owner- 
ship, and his purchase money, without liability 
for interest. Volk and Atlantic 

Annuitants of annuities payable only out of income 
are not entitled to interest on payments de- 
ferred because of insufficient income. Dicker- 
son v. Dickerson 


INTERNATIONAL LAW 


Restitution of Identifiable Property in U. S. Oc- 
cupied Germany, by Burt C. Silberman .... 
A Prosecutors Memorandum in a War Crimes 
Trial, by Jacob Schneider .-........ aawaeee.: 
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INTERPLEADER 


Where the holder of a fund is already a party to 
a suit in equity between the claimants to settle 
their controversial right thereto, the stake- 
holder should petition in the same cause for 
leave to pay the fund into court and be dis- 
charged from further liability; a separate bill 

of interpleader is unnecessary. 1st Nationa! v. 
Mieczkowski and Mieczkowski v. Mieczk 
Interpleader is not to protect a person form double 
liability; its office is to eliminate double vex- 
ation of a single liability. Westwood and Blum- 
enberg, et al 

It is essential to interpleader that the adverse claims 
shall be to the same thing and derived from a 
common source, and that the stakeholder has 
incurred no independent liability to either 
claimant. Westwood and Blumenberg, et al. .. 


INTERROGATORIES 


The granting or denial of a motion to suppress the 
defense for failure to fully answer plaintiff's 
interrogatories rests in the court’s discretion. 
Hoberman & Hoberman 


INVENTIONS 


The invention of a specific thing can be made the 
subject of a bargain and will pass in execution 
of that bargain. Marcalus v. Sullivan 

Where one is employed to devise an instrument 
or means for accomplishing a prescribed result, 
he cannot after successfully accomplishing the 
work, plead title thereto as against his em- 
ployer; that which he has been employed to 
accomplish becomes, when accomplished, the 
property of his employer. Marcalus v. Sullivan 


JUDICIAL NOTICE 


In the absence of a pleading of the law of a sister 
state, it is presumed that the common law of 
that state is the same as the common law of 
our state. Bosze v. Metropolitan 


JURIES 


Failure of the clerk to poll the jury on demand of 
a party after a verdict taken by him in open 
court pursuant to the judges directions, in the 
judges absence, in a civil cause, is not justi- 
fication for granting a new trial. Weir v. Luz 

The right to have a jury polled in a civil action 
is not an absolute right. Weir v. Luz 

A request for a poll of the jury must be made 
immediately after the jury announces its ver- 
dict and before the clerk records it in his 
minutes; a request to poll made before the jury 
announces its verdict is premature, and one 
made after the verdict is recorded comes too 
late. State v. Blisak 


The clerk has authority to poll the jury in a 
criminal case, upon timely request by a litigant, 
where the Court has directed him to take the 
jury’s verdict in the absence of the judge. 
State v. Blisak 

Under R.S. 2:91-3, where the special panel served 
on the defendant is from any cause exhausted, 
talesmen may be taken from the general panel 
to complete the jury without prior service of 
a list thereof on defendant. State v. Wesler 
OOo a COE) pee TN eC cin I aR ae 2 

Where the jury returned a verdict to the clerk in 
the absence of the judge and there was serious 
uncertainty and confusion with respect to the 
verdict as to damages, a new trial limited to 
the issue of damages will be awarded. Pet- 
rosino v. PS. 

A demand for jury by one party to an action under 
R.S. 2:32-107 inures to the benefit of other 
parties to the cause. State of New Jersey, 
vs. Rosecliff Realty Co., Inc., Irving Rosenthal, 
Jack Rosenthal and Anna S. Halpin 

Where one party demands a jury and subsequent- 
ly, at a time when the adversary may no long- 
er as a matter of right demand a trial, seeks 
to waive the jury, it is error to grant the 
motion over the objection of the adversary who 
tendered the requisite jury fee. State of New 
Jersey v. Rosecliff Realty Co., Inc., Irving Ros- 
enthal, Jack Rosenthal and Anna S. Halpin ... 


JURISDICTION 


Under R.S. 39:5-3 a complaint for a motor vehicle 
violation must be made before a magistrate in 
the municipality in which the violation occur- 
red, if there be one, and if not, then in the 
next nearest municipality, and cannot be made 
before a magistrate in another municipality. 
State v. Sippel 

Under the doctrine of separation of powers the 

Judiciary has no power to review action taken 

by the Governor pursuant to statutory power 

vested in him, unless expressly authorized so 
todo, Allan.w: Datand: «ooo secs necaccs cess. 
appearance on the return of a rule to show 
cause why an injunction should not issue, is 
an appearance for the purpose of the motion 
only; it does not subject the defendant to the 
court’s jurisdiction to make a final determi- 
nation; subpoena must be issued and served for 
that purpose. Armour v. Armour ............. 

Chancery has no jurisdiction in a personal action 
against a non-resident where no subpoena has 
been served. Armour v. Armour 


An 


residents though the cause of action arose 
outside the state, and will exercise such juris- 
diction, especially in cases on contract, unless 
in violation of the doctrine “forum non con- 
veniens”. Rhodes v. Chausovsky ............. 
A state has jurisdiction over all persons within its 
borders, for the enforcement of transitory 
actions. Rhodes v. Chausovsky ................ 
The doctrine “forum non conveniens” is one of 
expedience rather than a rule of law and its 
application is for the courts discretion. Rhodes 
Ft COME so. oa aor ect ees TE sk 
There is no jurisdiction in personam over a foreign 
corporation unless it is doing business in the 
state through its agents and service of process 
within the state is properly effected on a 
duly authorized officer or agent. Yedwab v. 
M. A. Richards 
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Where equity has rightfully assumed jurisdiction 
for any purpose, it may retain the cause for 
all purposes, including the awarding of the 
purely legal remedy of damages. Fleischer v. 
James, et al 

Since the jurisdiction of the County Court is 
county-wide only, service of process outside 
the county is invalid. Mann v. Shelzi 

There is no jurisdiction in the County Courts, other 
than the Mercer County Court, to issue and 
serve process on the Motor Vehicle Commis- 
sioner in actions against non-resident motor- 
ists. Mann -v. Shelzi 


JUVENILES 


The provisions of R.S. 9:18-12 as amended (Juvenile 
Delinquency Act) are no bar to indictment 
for murder and trial in the Court of Oyer and 
Terminer, though accused is under the age limit 
fixed in the act. State v. Smigelsky 


LABOR 


The Portal to Portal Act by Arthur J. White 
An Analysis of the Taft-Hartley Bill, by Samuel 


Rothbard and Emil Oxfeld ............ eee’ Oe 


A provision in a contract calling for arbitration of 
disputes over merit wage increase does not 
require arbitration of a demand for a general 
wage rise. United v. Kidde ................... 


The court cannot order parties to a collective labor 
agreement to arbitrate their differences under 
R.S. 2:40-12 unless their agreement provides 
for compulsory arbitration of the matter in 
dispute. United v. Kidde 


A provision in a labor contract barring arbitration 
of “wages” includes the matter of incentive 
quotas where the employee’s pay is based on 
such quotas of production. Gould Corp. v. 
WRN occas see cc'd erate rae wears See a 

A local labor union does not by affiliating with an 
International surrender its property rights or 
create in the International any right in the 
property or funds of the local; the Internation- 
al is merely a creditor to the extent of per 
capita tax due it. International and Becherer .. 

A local labor union may at will withdraw from the 
International that it has affiliated itself with. 
International and Becherer .................. 

Plaintiff was unlawfully dismissed by his employer 
as a result of fraud by the Union. Held, judg- 
ment for the plaintiff accordingly, without pre- 
judice to his right to sue at law for damages 
since damages were not asked for in this ac- 
tion. Cook v. Mathis Co., et al ............... 

The right of an individual to work at his chosen 
trade or profession is a property right and a 
court of equity will protect that right from 
unlawful interference by others. Cook v. Mathis 
Co., et al 


LACHES 


A right of an infant cannot be barred by waiver or 
laches. Riverton and Thomas, et al 
A stockholder may be barred from contesting salar- 
ies paid to officers where he has delayed bring- 
ing suit or has approved or acquiesced in such 
salaries. Riddle and Riddle 


LANDLORD AND TENANT 


In dispossess action for breach of covenant, the 
affidavit must show the existence of a right of 
reentry. De Cecco v. Weber 


R.S. 46:8-10 making hold over tenants, month to 
month tenants, does not apply to a_ tenant 
holding over under a lease for a term which 
commenced prior to the effective date of the 
Act. De Cecco v. Weber 

The right to possession for breach of covenant does 
not exist unless the right of reentry was re- 
served. De Cecco v. Weber 

A tenant who holds over pending decision by a 
higher court of a legal question on which there 
is no precedent and on which his right to 
possession depends, is not a willful hold over 
within the meaning of R.S. 2:58-6. Dziobak v. 
Kowitzky 

The Federal laws fixing maximum, rent ceilings 
are a bar to recovery of double rent provided 
in RS. 2:58-6 against hold over tenants in 
controlled housing accomodations. Dziobak v. 
Kowitzky 

A judgment for possession in a tenancy case is not 
res adjudicata and does not bar either party 
from denying or disproving in a subsequent 
action the facts upon which it was based. Spill- 
ner v. Guenther 

A tenant who has been unlawfully evicted by dis- 
possess proceedings may have a cause of action 
in trespass against his landlord for damages. 
Spillner v. Guenther 

Both the owner and the lessee of an entire tenement 
house are responsible for injuries to a sub- 
tenant from violations of the Tenement House 
Act provisions as to fire escapes. Edwards v. 
Morrison, et als 

If premises are rented to a tenant for adaptation 
as a tenement, the owner is liable to a sub- 
tenant for injuries resulting from non-compli- 
ance with the terms of the Tenement House 
Act. Edwards v. Morrison, et als 

A judgment for possession in a dispossess proceed- 
ing under the Landlord & Tenant Act, with a 
stay of warrant, is no bar to an ejectment 
action. Henry v. Ryan 

A landlord who leases portions of the premises 
is obliged to exercise reasonable care in the 
maintenance of common parts and _ facilities 
under his control, so that the premises be rea- 
sonably fit and safe for the uses invited. Levine 
v. Pecorella 

A lessor is not liable for incidental negligent acts 

of an independent contractor committed in the 

course of the work but is liable for failure of 
the contractor to attain the result which it was 
the lessor’s duty to attain. Levine v. Pecorella 

lessor’s duty respecting common facilities 

under his control is non-delegable. Levine v. 

Pecorella 

(Continued on next fpage) 
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A tenant may in some circumstances recover dam- 
ages for loss of profit due to a wrongful evic- 
tion by the landlord but cannot recover dam- 
ages for losses accruing after the term has ex- 
pired. Slater v. Meys 
option to purchase during the term of a lease 
cannot be exercised after expiration of the 
lease by a tenant holding over. Wolk and Wid- 
lansky 

One tenant has no right to appropriate to his ex- 
clusive use a portion of the premises which he 
is entitled to enjoy only in common with 
others. Bellimo and Bisanzio 

The right to maintain a television set on premises 
demised for use as a tavern is one of the 
implied privileges passing to a lessee by im- 
plication arising from reasonable needs, con- 
ventional uses, or other circumstances mani- 
festing the probable intentions of the parties. 
Bellomo and Bisanzio 

The District Court has no jurisdiction to render a 
declaratory judgment as to the respective 
rights of a landlord and tenant. Introligator v. 
Railway Express 

The Federal Housing and Rent Act deals only with 
evictions, and the force and effect of a notice 
terminating a tenancy is still governed by the 
state law where no eviction is involved. Toto v. 
Nering 

Where the term of the sub-tenant’s lessor ex- 
pired, the sub-tenant is not estopped to deny 
his lessor’s title after an attornment to the 
original lessor. Toto v. Nering 

Chancery has no. jurisdiction to enjoin summary 
dispossess proceedings where no equitable rights 
or equitable defenses are involved. Crest v. 
Levine 

Application of the Housing and Rent Act of 1948 
to subtenants discussed. Herman Z. Baum, et 
al vs. Charles A. Tazwell, et als 

Assignment and subletting of a leasehold are per- 
missible unless restricted by express stipula- 
tion. Herman Z. Baum, et al vs. Charles A. 
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death of the tenant does not terminate a 
tenancy from month to month and tenant’s im- 
terest passes to his personal representative un- 
less there is a covenant otherwise or the ten- 
ancy was limited to the particular tenant. Her- 
man Z. Baum, et al vs. Charles A. Tazwell, 
et als 
The rights of a subtenant are not destroyed or im- 

paired by a surrender of the main lease by the 
original lessor to the original lessee. Herman 
Z. Baum, et al vs. Charles A. Tazwell, et als .. 
protect himself against eviction, a subtenant 
may pay the rent due the landlord and dis- 
charge himself of his rent due the tenant. 
Herman Z. Baum, et al vs. Charles A. Tazwell, 
et als 
A construction of a lease and a determination of 
whether there has been a breach thereof by 
the tenant can be obtained in a dispossess ac- 
tion in the district court. Bank v. Industrial .. 
The defenses of waiver and estoppel may be assert- 
ed by a tenant in the district court in defense 
of a dispossess action with the same force and 
effect as in Chancery. Bank v. Industrial 
A provision in a lease that the premises are to 
used for the sale and service of brake and 
power-brake equipment is not violated be- 
cause the lessee performs automobile frame ex- 
tension and alignment work as well, the pro- 
vision being descriptive or permissive, but not 
restrictive. Posner v. Air etc. 
The sale of the shares of stock of a corporate lessee 
to another corporation does not constitute an 
assignment of the lease nor an underletting 
in violation of a covenant prohibiting assign- 
ment or underletting. Posner v. Air, etc. ...... 


The 


LEASES 


A provision for forfeiture inthe event of bank- 
ruptcy or insolvency of the named lessee, does 
not apply to possible bankruptcy or insolvency 
of an assignee of the lessee, nor to appointment 
of a receiver to dissolve and liquidate a soivent 
partnership in which the lessee is one of the 
partners. Brodack and Slabowski, et als 

Barring a provision contra, a lease is as assignable 
as any other contractual right, and a bill for 
specific performance of an agreement to as- 
sign a lease is maintainable by the assignee. 
Levin v. Nedelman 
alteration or extension of a written lease 
subsequent to signing by the parties, with in- 
tent to adopt such signatures, is tantamount 
to a re-execution. Weber v. De Cecco 

The insertion of phraseology extending the term 
of a written lease after its execution, is a suffi- 
cient compliance with the Statute of Frauds if 
it was accomplished with an intent to adopt 
the prior signatures. Weber v. De Cecco 


LIBEL 


An indictment for criminal libel charging defend- 
ant “composed and published a defamatory 
libel” is sufficient though it does not state it 
was in writing or printed. State v. Reade 

Libel is any printed or written defamation of a per- 
son, published maliciously and without justifi- 
cation. State v. Reade 

When the plain, natural meaning of the words is 
libelous, no inuendo is required. State v. Reade 


LICENSES \ 


A writ of certiorari to review revocation of prose- 
cuior’s license will be dismissed where license 
was of no benefit to the prosecutors and they 
are not harmed by its revocation. Finston v. 


LIENS 


A municipal lien for general property taxes is 
paramount to a ‘prior county assessment for 
special benefits levied against the property. 
North Bergen and Usher, et als 

In the absence of statute, general tax liens sub- 
sequent in time are paramount to liens for 
ory assessments, North Bergen and Usher, 
et a 

The effect of a tax sale for a particular year’s as- 
sessment is to destroy and cancel the preced- 
ing taxes. North Bergen and Usher, et als .... 
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LUNACY 


An inquisition of lunacy, though admissible in evi- 
"dence, is not conclusive against any person not 
a party to that proceeding. 1st National v. 
Mieczkowski and Mieczkowski v. Mieczkowski 
The guardian has no title to but is a mere curator 
of the property of his ward. 1st National v. 
Mieczkowski and Mieczkowski v. Mieczkowski 


‘MALICIOUS PROSECUTION 


Malice may be inferred from lack of probable 
cause. Hormone Corporation v. Behr. 

The fact that defendant acted on advice of counsel 
after full disclosure is a matter of defense and 
not a ground for striking the complaint. Hor- 
mone Corporation v. Behr. 


MALPRACTICE 


An employee who has been awarded and accepted 
compensation for the original injury has no 
cause of action against the plant physicians for 
alleged malpractice in the treatment thereof, 
unless there was a break in the chain of caus- 
ation. Burns v. Vilardo 

The Workmen’s Compensation Act provides the 
exclusive remedy for injuries to employees 
covered thereby, including any malpractice in 
the treatment of the compensable injury. Burns 
v. Vilardo 


MANDAMUS 


Mandamus will not lie to compel a Building In- 
spector to issue a permit where prosecutors 
have not pursued their administrative remedy 
of appeal to the Board of Adjustment and their 
right to the permit is uncertain. Finston v. 
Nutley 


MARRIED WOMEN 


R.S. 37:2-16 and 17 make contracts executed by a 
married woman and not joined in by her hus- 
band enforceable in law or equity against her, 
though not affecting any rights of the husband 
in her real estate. Vitra v. Jaycox 

Specific performance will be granted of an option 
to purchase premises contained in a lease exe- 
cuted by a married woman in which lease her 
husband did not join, where the tenant is will- 
ing to accept title subject to the right of curtesy 
of her husband. Vitra v. Jaycox 


MARTIAL LAW 


Restitution of Identifiable Pronerty in U. S. Oc- 
cupied Germany, by Curt C. Silberman. . at 

A Prosecutor’s Memorandum in a War Crimes 
Trial, by Jacob Schneider 


MASTER AND SERVANT 


Where, without a new express contract, the em- 
ployment continues after the agreed term, pro- 
visions of the original contract collateral to the 
employment are embodied in the implied con- 
tract unless their nature makes them inapplic- 
able. Art Wire and Johnson, et al 

A resignation cannot be withdrawn after it is ac- 
cepted and completed. State .v. Lamb 

A reinstatement of a police officer after his resig- 
nation has been tendered and accepted is a new 
hiring. State v. Lamb 

A contract of employment is entire and indivisible 
and a wrongful discharge is a single act con- 
stituting a single breach for which there can be 
only one action for damages. Fagliarone v. 
Consolidated 
employee who has been wrongfully discharged 
before the end of his term can bring only 
one action for damages for the entire unexpired 
term. Fagliarone v. Consolidated 

Where one is employed to devise an instrument or 
means for accomplishing a prescribed result, 
he cannot, after successfully accomplishing the 
work, plead title thereto as against his employ- 
er that which he has been employed to ac- 
complish becomes, when accomplished, the 


property of his employer. Marcalus v. Sullivan 295 


agreement to pay a bonus on gross sales in 
addition to regular salary is not a gratuity from 
the employer to employee but a term of his 
employment on which the employee may rely. 
Lutz v. Ryno 

Where agreement is to pay a bonus if the employer 
could afford it, and bonus payments are made, 
a prospective reduction in business is no basis 
for refusing to pay bonuses, already accrued. 


Where the employment is at will, the employer may 
at any time terminate his agreement to pay a 
bonus, but such termination cannot operate to 
disentitle the employee to bonuses theretofore 
earned by him. Lutz v. Ryno 

New Jersey’s “Temporary Disability Benefits Law,” 
by Samuel J. Foosaner 


MILITARY SERVICE 


The domicile of one in military service remains the 
same as it was on the date of enlistment. Price 
v. PS., et als 


MISTRIAL 


A mistrial leaves as unlitigated all jury issues but 
does not mean that issues of law treated as 


such by the parties themselves, may be litigated _ 


anew. Price v. P.S., et als 


MORTAGES 


A mortgagee or those under him, in possession for 
twenty years after default, take the mort- 
gagor’s title, free of any right of redemption. 
Rose and Maxwell 

Acceleration clauses may be strictly enforced by 
the mortgagee unless the default of which the 
mortgagee complains is attributable to the con- 
duct of the mortgagee himself, such as by his 
acquiescence therein. Glorsky and Wexler .... 

The contractual rights of a mortgagee are no less 


entitled to the protection of equity than those ” 
2 


of the mortgagor. Glorsky and Wexler 

A deed given merely as security for advances made 
and to be made to the grantor will in equity 
be treated as a mortgage. Scott v. Stewart .... 

Grantor conveyed to complainant’s nominee as 
security for advances made by complainant; 
grantor later had the conveyance set aside with- 
out notice to complainant and ther conveyed to 
defendant who took with notice of prior trans- 
action; Held, complainant acquired a mortgage 
interest to the extent of her advances which is 
foreclosed and the premises ordered sold in 
satisfaction thereof. Scott v. Stewart 


While a mortgagor of premises subject to fore- 
closure is entitled to redeem to protect his in- 
terest, the offer of redemption must be unquali- 
fied and does not carry with it the right to 

81 demand an assignment of the mortgage. Flem- 
ington v. Sindlinger 


g1 MOTOR VEHICLES 

Under R.S. 39:5-3 a complaint for a motor vehicle 
violation must be made before a magistrate in 
the municipality in which the violation occurred 
if there be one, and if not, then in the next 
nearest municipality, and cannot be made be- 
fore a magistrate in another municipality. State 
v. Sippel 

Service of process through the Commissioner of 
Motor Vehicles under R.S. 39:7-2 is not proper 
unless the defendants were operators or owners 
of a car not registered in New Jersey. Thomas 
v. Green, et als 


MUNICIPAL LAW 
A local board of education has jurisdiction in its 
discretion and on its own motion to close one 
of its public schools. Boult v. Board Fe 
Discretionary judicial action may not be judicially 
condemned merely because it was based on 
erroneous factual material. Boult v. Board .... 
Apart from statute there is no recovery for a salary 
not earned, hence there can be no recovery of 
salary by a policeman who was wrongfully 
suspended. Strohmeyer v. Little Ferry 
A reinstatement of a police officer after his resig- 
nation has been tendered and accepted is a 
new hiring. State v. Lamb 
The governing body cannot reconsider its accept- 
ance of and permit withdrawal of a resignation 
after it has reached a final determination ac- 
cepting same. State v. Lamb 
When a portion of the members of a body go out 
of office each year, it is not a continuing body 
which can reconsider and rescind actions taken 
in prior years. State v. Lamb 
Where an ordinance limits the character of building 
to which it is to apply, a complaint charging 
a violation thereof must charge the building is 
of a character. within the application of the 
ordinance. Teaneck v. Junior College 
ordinance enacted pursuant to legislative au- 
thority is presumed to be valid until judicially 
determined otherwise in a direct proceeding 
against the municipality and cannot be col- 
laterally attacked. Hoboken v. Civil Service... 1% 
A municapality may require that all buildings to 
be erected as or to be converted into hotels, 
shall be of fireproof construction. Murray v. 
prieitacte, Glisstorkersh SiraiSis 10 tum a 676m aia Grete ater mica ein eater geese 14 
A municipality may be resolution exchange vacant 
lands acquired by it by tax foreclosures for 
lands of others of an equal or greater value, 
required for park purposes. Fraser v. Teaneck 
A contract for the purchase of truck bodies is one 
for apparatus, not materials or supplies, and 
hence is not within R.S. 40:50-1. Solomon v. 
Newark 
A defect in some separabie part of an ordinance, 
such as the penalty section, does not invalidate 
the entire ordinance. Scharf v. Recorder's etc. 2 
The test of separability is whether the remainder 
of the ordinance contains the essentials of a 
complete enactment, independent of the clause 
in question. Scharf v. Recorder’s etc. ........ 239 
The resonableness and validity of a_ specification 
concerning bidders for work required by a 
municipality is determined by the actual effect 
of the specification, not by what the framers 
had in mind. Armstrong v. Trenton 
Facts reviewed and certiorari to review order di- 
recting investigation of expenditures by City 
of Atlantic City denied. In re Atlantic City .... 
On an application to a Supreme Court Justice under 
R.S. 40:6-1, for an investigation into municipal 
expenditures, there is no absolute right in the 
city to interrogate the applicants, and it is 
not necessary that the charges be proven: the 
charges need only be established to a point 
where the Justice feels he is not being imposed 
upon in ordering the investigation. In re At- 
lantic City 
While a municipality may under its police power 
regulate and control the licensing of automobile 
service stations, it cannot arbitrarily and un- 
reasonably refuse a requested license. Tulsa 
v. Morey 
ordinance depending on the existence of an 
emergency to uphold its legality, loses its force 
upon termination of the emergency. and the 
continued subsistance of emergency is always 
— to judicial inquiry. Safeway v. Jersey 
lity 
While a municipality may regulate and _ license 
businesses within its borders, an ordinance to 
accomplish such purpose must lay down a norm 
or standard for the guidance of the authority 
given power to grant or withhold a license 
Rosenberg v. Camden 
A municipality may not impose license fees which 
are unreasonable, oppressive and confiscatory. 
Hoffman v. Neptune 
Held, the imposition of a license fee amounting to 
33 almost two-thirds of the taxpayers’ gross re- 
venue is patently confiscatory and invalid. Hoff- 
man v. Neptune 
The fact that a municipality is in need of revenue 
or that the taxpayer can pass on the license 
fee to his patrons is no justification for the 
imposition of a confiscatory license fee on a 
—- type of business. Hoffman v. Nep- 
une 
Ordinances are presumed to be valid and_ the 
burden of overcoming this presumption is on 
the attacker. Salisbury v. Ridgefield 
The obtaining of a building permit to erect a service 
station and the proceeding by the owner there- 
under does not entitle him to a permit for gaso- 
line pumps as a matter of right grounded in 
estoppel. Salisbury v. Ridgefield 
Where an amending ordinance is found unconstitu- 
tional, the original ordinance stands in full for 
and effect. Salisbury v. Ridgefield ; 
(Continued on next page) 
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The commercial showing of a picture involving sex 
problems, which it is not claimed is immoral 
or obscene, but which the authorities feel ought 
to be shown under non-commercial auspices, 
is no ground for revoking the theatre’s license. 
Hygienic v. Keenan 

A municipality, being an inferior statutory unit, 
must show on the face of its resolutions or by 
other proof if challenged, the jurisdictional 
facts necessary to support the action taken by 
such resolutions. Aichele v. Oaklyn ........-.. 

A taxpayer has the necessary legal status to chal- 
lenge the validity of a resolution of the govern- 
ing body reducing the assessment on other 
property in the municipality. Aichele v. Oak- 
lyn 

SGLIGENCE 

A landowner is not liable for injuries resulting 
from defects in his sidewalk caused by wear 
and tear of the elements or public use. Fischer 
v. Salomone 

A parking ordinance is properly admissible in evi- 
dence toward establishing contributory negli- 
gence of a passenger in an improperly parked 
vehicle but is not a factor in determining the 
negligence vel non of the operator of the other 
vehicle. Perry v. PS. 

Unlawful or improper parking does not relieve the 
driver of another car from the duty of exer- 
cising reasonable care. Perry v. PS. .......... 

"A directed verdict for the plaintiff in a negligence 
action may be made where the testimony will 
not support any other verdict. Burr v. Metro- 
politan 

Negligence of one acting in and engaged in a joint 
enterprise is chargeable to the others engaged 
in that enterprise. Fisch v. Waters ............. 

Proof of substandard construction and injury with- 
out more is insufficient to justify recovery in 
an action for negligence; there must be proof 
that the condition was dangerous per se or of 
some other element of negligence which with 
the construction caused the injury. Ball v. Ate 
lantic 

The owner or operator of a hotel is not an insurer 
but is under a duty to use ordinary care to 
render the premises reasonably safe for invitees 
and their guests. Ball v. Atlantic 

While negligence is not actionable unless injury 
results to another, the law infers damage and 
awards nominal damages where injury is 
shown without proof of actual loss. Moeller v. 
Weston 
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One who installs or uses a dangerous instrument- 
ality, such as electricity, owes a duty to all 
persons who might lawfully come in contact 
with it, to use reasonable care consistent 
with the danger of the instrumentality employ- 
ed and a proper anticipation of results which 
could reasonably have been forseen. Beck v. 
pa RE 2 ree ee 209 


The test of liability for injury caused by a danger- 
ous instrumentality is whether under the cir- 
cumstances injury ought reasonably to have 


been anticipated. Beck v. Monmouth and PS. 209 
The use of standard equipment is not of itself com- 
plete fulfilment of the duty owed by one em- 
ploying a dangerous instrumentality. Beck v. 

PROMOTED ANG ES aoc 6 5 ccc coc bck carne cans eers 209 
Working in proximity of wires which are apparent- 
ly safe, and without knowledge of inherent 
facts causing them to be otherwise, does not 
constitute negligence as a matter of law. Beck 

W.) PAORIHOUUEY ANG PS. oes eo s.cc ccieaa cence oss 209 


The duty owing to a licensee is merely to abstain 
from acts willfully injurious. Corbett v. Warner 239 
Held, on facts, defendant violated no duty it owed 
to the employee of the independent contractor 
hired by it. Gaglione v. Coffin ................ 
One who authorize an independent contractor to 
do work which becomes a nuisance per se, is 
equally liable with the independent contractor 
to one injured thereby. May v. Hrinko, Bukraba 
and Liwonchuk 
Testimony that the floor was “very slippery” or 
“very highly polished” or “highly waxed” is 
not sufficient to support a charge of negligence 
in the maintenance of the floor. Blessing v. 
RAMEE orp alerts Visco ese Anish anos 
There is no inference of negligence from the mere 
oiling or waxing of a floor of a store. Blessing 
ONES on. cn '5: vin siane b Sigs b Rv ewe RE ao Role a 
To justify an inference of negligence from the fact 
of oiling or waxing a floor, it must appear that 
either in the nature or quantity of the sub- 
stance used, or in the manner or time of its ap- 
plication, there was a departure from normal or 
generally accepted standards so as to create a 
hazard. Blessing v. Goodman ................ 
In action for negligence based on alleged failure to 
keep stairway in reasonably safe condition, 
plaintiff must show defendant had knowledge 
of the alleged disrepair or defects. Esposito v. 
G. O. K. Enterprises 
Held, where person observing stairway is inade- 
quately lighted, nevertheless proceeds to use 
same though there is an elevator and another 
stairway available for his use, he assumes 
the risk of dangers from such lack of light as 
a matter of law. Nauman v. Central 


In order that negligence be inferred from the oiling 
or waxing of a floor, it must appear that either 
in the nature or quantity of the substance used, 
or in the manner or time of its application, 
there was a departure from the accepted stand- 
ards so as to create a hazard of a tortious char- 
acter for the users of the premises. Bosze v. 
Metropolitan 

A landlord who retains possession or control of a 
common stairway is bound to use reasonable 
care to have such passageways reasonably fit 
and safe for use, but is under no duty to keep 
such stairway lighted unless he has assumed 
such responsibility by contract or implication, 
or is charged wherewith by statute. Triggiani 
v. Olive Co. _ AT 
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In action based ae alleged negligence in not having 
stairway lights on, it is error to deny a non- 
suit where plaintiff has presented no proof of 
defective condition or that landlord has as- 
sumed the obligation of keeping the stairway 
lighted. Triggiani v. Olive Co. ............... a 

The mere presence of light fixtures in hallways 
gives rise to no duty on the part of the land- 


417 


lord to keep the lights lit at night. Triggiaftt~._ 


Olive Co. 


NEGOTIABLE INSTRUMENTS 
The defense of failure of consideration may be in- 
terposed against one holding a check as agent 

of the payee, since he is not a holder in due 
course. Cohen, et als v. Friedberg, ete. ....... 
Under RS. 7:4-3 a check must be presented for 
payment within a reasonable time after its issue 

or the drawer may be discharged from liability 
thereon. Ist Nat'l. v. Sussex 
Under RS. 7:1-4 the question of what is a reason- 
able or unreasonable length of time for pre- 
sentment is one of fact for the jury to be de- 
termined upon all the facts surrounding the 
making, acceptance and presentment of the 
check. 1st Nat'l. v. Sussex 


NOTES 
Where a note payable in instalments contains a 
clause accelerating payment of the unpaid bal- 
ance, at the option of the holder, in the event 
of default in payment of any instalment, it 
is not necessary that the holder give prior 
notice or demand before instituting suit for 
the unpaid balance on default in an instalment, 
unless the note so requires. Leopold v. Frankel 


NUISANCE 
An unlighted and unguarded ditch or hole in the 
public highway is a nuisance per se. May v. 
Hrinko Bukraba and Liwonchuk 
Airports as Nuisances, by Michael A. Precker 
Noises which affect injuriously and to an unreason- 
able degree the health or comfort of persons of 
ordinary sensibilities, and surpass the business 
requirements, or exceed the bounds of adjust- 
ment to the conditions, will be enjoined. Hyde 

v. Somerset 
The maintenance of an airport pursuant to lawful 
authority does not constitute a nuisance per 

se, but it may become a nuisance if conducted 

in such an offensive manner as to interfere un- 
reasonably with the general standard of com- 
fort of neighboring property owners. Hyde v. 
Somerset 
The question of whether airport operations consti- 
tute a nuisance is one of degree and hence a 
factual question in each case. Hyde v. Somer- 

set 
Held, while the odors complained of may be un- 
pleasant, they are not a public health hazard 
and hence not subject to injunction under 
R.S. 26:3-56. State v. Paterson 

To enjoin a nuisance under RS. 26:3-56 the facts 
must show a nuisance hazardous to the public 
health. State v. Paterson 


OPTIONS 
An option to purchase during the term of a lease 


cannot be exercised after expiration of the 
lease by a tenant holding over. Wolk and 
WHANIGIO sic shen dre csctee ceesese Cae eee 


An option to purchase on the same terrms and con- 
ditions offered by a bona fide purchaser to be 
found by the owner, is specifically enforceable. 
Gutch and Meccia, et als 

Vendee under contract of sale, who took contract 
with knowledge of existing option, directed to 
assign the contract to optionee to effect speci- 
fic performance of the option. Gutch and Mec- 
cia, et als 

Where option requires notice by optionor, optionee 

will not lose his rights thereunder unless the 

provisions to notice is expressly complied with. 

Gutch and Meccia, et als 

option for the sale of realty does not come 

within the provisions of R.S. 46:21-3 requir- 
ing commencement of a suit for specific per- 

formance and filing of lis pendens within 3 

months after the date of a recorded agreement 

for the sale or purchase of real estate. Salem 

v. Diggs 


ORDINANCES 
A defect in some separable part of an ordinance, 
such as the penalty section, does not invalidate 
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the entire ordinance. Scharf v. Recorder’s etc. 239 


The test of separability is whether the remainder of 
the orinance contains the essentials of a com- 
plete enactment, independent of the clause in 


question. Scharf v. Recorder’s etc. ............ 239 


PARENT AND CHILD 
A contract between husband and wife providing 
for support and maintenance of the wife and 
child, made in New York while the parties 
were residents there, if valid and enforceable 
under the laws of New York, is not void per 
se in New Jersey as against public policy, and 
is enforceable here at the suit of the minor 
child by her next friend, and by the wife, 
by bill for specific performance. Harringten 
RUMEGNIMMES sic sconcccadededaasandsacd acaas 
infant for whose benefit, in part, an agreement 
between its parents was made, may sue by its 
next friend for specific performance. Harring- 
TOG SEE TIRUUTIEONE 3 dic sc sc cgedcchinnndveiens 
In habeas corpus proceedings to regain custody of 
children, the controlling consideration is the 
welfare of the children. In re Alsdorf 
While at common law the father is entitled to 
custody of his children unless he has waived 
the right, or is morally unfit or is financially 
unable to care for them, Chancery is not bound 
to recognize and enforce that right where the 
best interest and welfare of the children would 
not be served thereby. In re Alsdorf 
While the facts may not warrant an award of sep- 
arate maintenance to the wife, this is no bar to 
an award of support for infant children in the 
custody of the wife. Danzi v. Danzi 
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PARTIES 
On a bill for foreclosure all persons entitled to the 
mortgage money should be before the court. 
Reid and Mc Michael 
The estate of the depositor is a necessary party 
in an action to establish title to an account 
opened by the depositor in his name “in trust 
for” a putative cestui. Bendix v. Hudson 
A common right or liability on which an unincorp- 
orated association may sue or be sued is any 
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right or liability which the members similarly’ 


have or incur. N. J. Bankers Ass’n. and Van 
Riper 
An unincorporated association of 7 or more persons 
having a recognized name may sue or be sued 
by such name in any action affecting its com- 
mon property, rights and liabilities with the 
same force and effect as if the action were by 
or against all the members thereof. N. J. Bank- 
ers Ass’n. and Van Riper 


PARTITION 
Title, legal or equitable, is an essential prerequisite 
of a suit for partition. Hanson & Levy ete. .... 
Where the sole issue is the right to credits for 
expenditures, the bill is taken as confessed and 
the matter referred to a master for determina- 
tion, on notice, of any moneys due from one 


party to the other. Drumm and Pavlick ...... 
PATENTS 

Patent Law, by Harry Sommers .................. 
PAYMENT 


A voluntary payment of fees for legal services made 
to one not licensed to practice law cannot be 
recovered. Vogel vs. Lotz 

Held, voluntary payment to Inheritance Tax Sup- 
ervisor of fees for services rendered cannot be 
recovered though the receiving of any fees by 
him was contrary to statute and against public 
policy. Vogei vs. Lotz 

One who has made a voluntary payment under a 
mistake of law or pursuant to an illegal bargain, 
is not entitled to restitution. Buschbaum v. 
Barrow 

The burden of proof of payment or other satisfac- 
tion of the mortgage rests upon him who as- 
serts it. Applegate v. Quackenbush 


PENSIONS 
Time running during a suspension from service is 
to be computed as part of a policeman’s actual 
service in determining his right to retirement 
unless it is shown such suspension was the re- 
sult of charges preferred against him or of 
offenses involving moral turpitude or other dis- 
honorable conduct. Pangburn v. Ocean City .. 


PERSONAL PROPERTY 
When one holds personal porperty of another as 
security, whether under a chattel mortgage, 
pledge or lien arising by law, the owner may 
redeem his property by paying the debt; and 

if there is such uncertainty as to the amount 
due that payment cannot be tendered, the 
owner may redeem in Chancery. Steiner and 
Stein 

If a thief enhances the value of a stolen chattel or 
adds or substitutes new appliances or parts, 
the chattel in its enhanced state, with its sub- 
stituted or added parts still belongs to the 
original owner and may be retaken by him 
even from an innocent purchaser from the 
thief. National v. Gambino 


PLEADING 
A corporation is liable for a slander uttered by 
its agent while acting in the scope of his em- 
ployment and in the actual performance of the 
duties thereof though it had no knowledge 

of and did not ratify the act but such facts 
must be alleged in the complaint. David v. The 
Frust Compary of No de idncccccncuncnanwasens 

If the words themselves or the meaning ascribed to 
them by plaintiff are slanderous per se, an al- 
legation of special damages is not essential; 
otherwise, special damages must be specifically 

set forth in the complaint. Davis v. The Trust 
Company of N. J. 
Chancery will on its own motion strike an answer 
clearly frivolous. Drumm and Pavlick 
Court will not strike a @mplaint in ejectment as 
sham nor determine the matter on such motion 
where there is a legal dispute which can be 
more intelligently considered after formal 
proof. De Stefano v. D’Allessandro 

It is doubtful whether a motion to strike a com- 
plaint in ejectment in the statutory form, may 

be made. De Stefano v. D’Allessandro ........ 
Under Rule 3:9-3 the pleading should disclose that 
acts asserted were done by an agent if that is 
the fact. Gorecki v. Gorecki 


PLEDGES 
A contract between pledgor and pledgee of the na- 
ture of the instant agreement is void on grounds 

of public policy and inoperative to terminate 
the equity of redemption. Moss and Irving ... 
Courts of equity apply the principles of morality, 
fairness and justice to guard and preserve 
equities of redemption. Moss and Irving 
The right of redemption cannot be surrendered by 
the terms of an original contract of pledge. 
Moss and Irving 


POWERS OF APPOINTMENT 
Where the will directs the widow to dispose of 
the estate to persons named, and she omits one 
of the persons named, the power of appoint- 
ment is not validly exercised. Hedges v. Rus- 
sell 
PRACTICE 
Admissions or agreements made out of court with 
respect to the conduct of an action will not be 


ee 


, taken notice of by the court unless they are in 


writing. Van Riper v. Tumulty .............. 
A motion to strike an answer as sham should only 
be granted where it is clear no factual issue 
has been raised or that the defendants as- 
sertions are clearly and palpably false. Cross 

v. Margolis 
(Continued on next page) 
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A directed verdict for the plaintiff in a negligence 
action may be made where the testimony will 
not support any other verdict. Burr v. Metro- 
politan 

The fact that the trial court on a rule for new trial 
reduced the verdict does not indicate it was 
result of mistake, passion or prejudice where 
there was evidence which if believed, was 
sufficient to justify the verdict rendered. Burr 
v. Metropolitan 

Where the only question is damages, it is proper to 
limit summation accordingly. Burr v. Metro- 
politan 

A motion to strike a pleading as insufficient in law, 
opens the entire record and judgment will go 
against the party whose pleading was first de- 
fective in substance. Fagliarone v. Consolidated 

Chief Justice Vanderbilt’s Address on the New Su- 
preme Court Rules. 

Pretrial Practice Exhibition 

A mistrial leaves as unlitigated all jury issues but 
does not mean that issues of law treated as such 
by the parties themselves, may be litigated 
anew. Price v. PS., et als 

The procedure for attacking or questioning the 
validity and effect of a subpoena duces tecum 
is by motion to quash it in the court in which 
it was issued. Frey and Dixon 


The court first obtaining jurisdiction should prevent 
either part: from diverting the litigation to an- 
other court. Steiner and Stein 

Failure of the cierk to poll the jury on demand of 
a party after a verdict taken by him in open 
court pursuant to the judges directions, in 
the judges absence, in a civil cause, is not 
justification for granting a new trial. Weir v. 
Luz 

The right to have a jury polled in « civil action 
is not an absolute right. Weir v. Luz ......... 

A request for a poll of the jury must be made 
immediately after the jury announces its ver- 
dict and before the clerks records it in his 
minutes; a request to poll made before the jury 
announces its verdict is premature, and one 
made after the verdict is recorded comes too 
late. State v. Blisak 

On a motion in arrest of judgment, only errors 
appearing on the face of the record may be 
relied on. State v. Blisak 

The clerk has authority to poll the jury in a crimi- 
nal case, upon timely request by a litigant, 
where the Court has directed him to take the 
jury’s verdict in the absence :of the judge. 
State v. Blisak 

In the absence of any statutory requisite as to 
the manner of service of notice of motion, 
actual knowledge of the pendency of the mo- 
tion is sufficient. Skislak v. Continental 

Where the sole party to a suit dies and his interest 
does not survive to another, the abatement 
caused by his death ends the whole suit. Gro- 
bart v. North Jersey 

Where the facts stated in the complaint are not 
incorporated in the opening and there is no 
statement that the facts set forth in the com- 
plaint will be proved, plaintiff is deemed to 
have waived reliance on the facts pleaded and 
cannot on appeal fall back thereon. Corbett v. 
Warner 

The granting or denial of a motion to suppress the 
defense for failure to fully answer plaintiff's 
interrogatories rests in the court’s discretion. 

- Hoberman & Hoberman 

The New Rules of Civil Procedure; Final Draft 

Compared with Tentative Draft, by Harry 
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Where the evidence with all legitimate inferences 
to be drawn therefrom is insufficient to sustain 
a verdict for plaintiff, if rendered, the court 
should direct, a verdict for the defendant. Es- 
posito v. G. O. K. Enterprises ................ 

Civil Practice under the New Rules—A Digest, by 
Saul Tischler : 

The construction of the terms of a lease is a matter 
of law. Crest v. Levine 

The defenses of waiver and estoppel are cognizable 
at law with the same force and effect as in 
Chancery. Crest v. Pevine 

Notice re Appellate Division Practice. 

Where there is no genuine issue as to any material 
fact, summary judgment may be entered under 
Rule 3:56-3. Westervelts Sons v. Regency. et als 

A request for a statement under Rule 3:15-5 is 
not to be regarded as the equivalent of the 
former demand for particulars: it is service- 
able only in extreme cases where a responsive 
pleading cannot be framed. Gorecki v. Gorecki 

It appearing at pretrial conference in the Chancery 
Division that plaintiff is not entitled to equit- 
able relief but may have an adequate remedy 
at law, the cause is ordered transferred to the 
law division under Rule 3:40-3. Lesters v. 
Modern 

Defendant, a former employee of plaintiff, after 
leaving plaintiff's employ, formed a corporation 
to manufacture the same line of products as 
plaintiff, and plaintiff charges defendant is using 
plaintiff’s secret processes in breach of trust: 
Held—plaintiff’s application for an order to in- 
spect defendant’s machinery. processes ete. 
should be granted under R.S. 2:99-2. and Rules 
3:34-1 and 3:26-2. Bead Chain v. Smith. et al 

It is no ground for denying an application for in- 
spection that secret or confidential information 
might thereby be disclosed since under the 
statute and Rule 3:30-2 the order can be made 
on such terms as will reasonably and appropri- 
ately safeguard the objector’s rights. Bead 
Chain v. Smith, et al 
It is no objection to requests for admissions 
under Rule 3:36-1 that compliance would assist 
evasion of the best evidence rule. Donhauer v. 
Realty 


any matters of fact relevant to the issues raised 
by any of the pleadings filed and are not limit- 
ed to those relevant to the pleadings of the 


party making the request. Donhauer v. Realty 422 
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An order which constitutes a judicial determina- 

. tion entered without support of a verified peti- 
tion or other proof, and without notice of an 
opportunity to be heard on the evidence neces- 
sary to support it, violates procedural due 
process. Hyman v. Muller 

The complaint for equitable relief being struck, 
the cause is transferred to the Law Division 
under Rule 3:40-3 for trial of the remaining 
legal issues. Galloway v. Eichells 

An alleged error in the charge, not called to the 
attention of the court either by exception or 
request to charge, cannot be advanced for the 
first time on appeal. Schwartz v. Rothman .... 

A party formerly entitled to prosecute a writ of 
certiorari may now as a matter of right obtain 
such review and relief in the Superior Court 
under Rule 3:81-1. Aichele v. Oaklyn 


PREROGATIVE WRITS 


When an office is full de facto, the incumbent 
claiming it under color of right, quo warranto 
and not mandamus is the proper remedy to test 
the claimant’s title. Burnson v. Evans 


PRIVILEGE 


A committee of the General Assembly duly created 
by the Assembly acts for and as a part of 
the Assembly and enjoys the same privileges as 
a full session of the Assembly. Van Riper v. 
Tumulty 

The constitutional privilege granted to Assembly- 
men extends to remarks, statements etc. made 
in their capacity as Assemblymen before a duly 
constituted committee of the assembly. Van 
Riper v. Tumulty 


PROBATE LAW 


The next of kin have a standing to attack any and 
all wills of a decedent. In re Lent .. 


FROCESS 


Service of process through the Commissioner of 
Motor Vehicles under R.S. 39:7-2 is not proper 
unless the defendants were operators or owners 
of a car not registered in New Jersey. Thomas 
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A non-resident found within the state is subject 
to service of process in personam though his 
presence is but temporary. Rhodes v. Chausov- 
sky 

Service on a non-resident lured into this state on 
a pretext for the purpose of effecting such serv- 
ice is invalid and will be vacated. Yedwab v. 
M. A. Richards 


QUARANTINE 


The widow's right to the use, possession or in- 
come from the mansion house of the deceased 
spouse until dower is assigned or an election 
to take a legacy in lieu thereof made, applied 
only to the apartment occupied by decedent 
and not to the entire multi family premises. 
Bahr etc., and Cooper, ete. 


QUO WARRANTO 


The granting of leave to file an information in the 
nature of quo warranto rests in the discretion 
of the court, and where the application is made 
by a citizen who does not claim any right to 
the office, leave will be denied if public interest 
so requires, though title of the incumbent to 
the office is bad. State ex rel Robibero v. Hill- 


REAL PROPERTY 


Party Walls in New Jersey, by Robert M. Dix .... 

A vendee’s lien may be imposed against a mortgage 
taken by the vendor from a purchaser of the 
title for value. Reilly & Griffith 

Equity recognizes a vendee’s lien for purchase mo- 
ney paid under a contract for the purchase of 
land where the vendor defaults and the contract 
fails either for want of title or for some other 
condition entitling the purchaser to rescind. 
Reilly & Griffith 

While equity will not grant a prayer for a vendee’s 
lien without more, such relief will be granted 
where in addition thereto some purely equitable 
relief is sought such as specific performance, 
or cancellation and surrender of the contract. 
Reilly & Griffith 

A mortgagee or those under him, in possession for 
twenty years after default, take the mortgagor’s 
title, free of any right of redemption. Rose and 
Maxwell 

A tenant in common in possession, who purchases 
the property, either directly or indirectly, at a 
sale under foreclosure of a mortgage or deed 
of trust, will be deemed to have purchased 
same for the benefit of all the co-tenants, pro- 
vided the other co-tenants elect within a rea- 
sonable time so to consider the purchase and 
offer to contribute their respective proportions 
of the purchase price. Leppert and Leppert 

Whether an implied trust arises where a tenant 
in common without concealment or deception 
purchases the property at a partition sale is 
not decided. Leppert and Leppert 

The mere cultivation of lands does not of itself, 
amount to constructive notice that anyone 
other than the reputed owner is in possession. 
Hosier v. Great Notch 

To be constructive notice of ownership, the posses- 
sion of lands must be so open, notorious and 
visible as to indicate the occupant, or that 
someone other than the record owner has rights 
in the premises. Hosier v. Great Notch 

A provision in a contract for the sale, of realty that 
it is understood and agreed that the building 
complies with the Tenement House Act, is a 
guaranty by the vendor of the condition of the 
building or an agreement to do whatever may 
be necessary to meet the requirements of the 
Act. Dixon and Ober 

Where a grantor has lawfully restricted the use to 
which the lands may be put, one who subse- 
quently acquires the lands with actual or con- 
structive notice of the restriction may be re- 
strained from violating it by the original cov- 
enantee or any one having a sufficient equitable 
interest, whether the covenant runs with the 
land or not. Riyerton and Thomas, et al 

Equity has jurisdiction to enjoin a continuous en- 
croachment. McCullough and” Hartpence 


Every proprietor is privileged to resist surface wate 
provided he does not alter the natural dis- 
charge thereof from his lands on that of his 
neighbor by conducting it into new channels 
in unusual quantities to or on a particular part 
or part of the latter’s land, to its injury. Mc- 
Cullough and Hartpence 

A description by metes and bounds will ordinarily 
qualify a general statement of dimensions, but 
not so where a contrary intent is apparent 
from the warranties exacted. Cline and Kurz- 
weil I 

An owner of riparian lands has no rights in the 
water, the right is only in the flow. Grobart v. 
North Jersey 


Where the right to divert water exists, thé point of 
diversion and the purpose of the diversion can 
be changed by the owner of such right so long 
as its results in no prejudice to the lower ri- 
parian owner. Grobart v. North Jersey ........ 2 

The disposition of a testator’s real property is gov- 
erned by the law of the state in which the 
property is situated. Hoyt, et als and Orcutt, 
et als 
neighborhood scheme developed by restrictive 
covenants gives each grantor the right to en- 
force the covenant against any other grantor 
who acquired subject thereto. Wickwire and 
Church, et als : 


A neighborhood scheme is not deemed abandoned 
unless the changes permitted have been such as 
to defeat the benefits sought to be obtained 
from the restrictive covenants. Wickwire and 
Church, et als 


Absence of complete uniformity does not prevent 
establishing of a neighborhood scheme. Wick- 
wire and Church, et als 

Restrictions on the use of lands are strictly con- 
strued. Wickwire and Church, et als y 

A purchaser of a lot in a tract developed under 2 
neighborhood plan may enforce the restriction 
against other lot owners when both acquired 
their lands subject to the restrictions. Scillia 
and Szalai 

Adoption of an ordinance zoning part of a re- 
stricted residential tract for business purposes 
does not remove the right to enforce the re- 
strictions. Scillia and Szalai 2 

Held, a gasoline station is a use detrimental t 
use of lands for private residences. Scillia 
and Szalai 

Intention to develop a neighborhood plan is shown 
by plotting a tract into lots, filing a mar 
thereof, and conveying each lot with uniform 
restrictions. Scillia and Szalai 

Slight variation in the form of restrictions will not 
vitiate a uniform restriction establishing a gen- 
eral residential development. Scillia and Szalai 

A devise to A in fee, with a subsequent clause 
limiting the lands over to designated persons 
in case A dies without issue, gives A a vested 
fee but subject to defeasance if A dies with- 
out issue, and is not a marketable title. Kelly, 
et al and North Morris Realty 

The making and voluntary adherence to restrictive 
agreements as to race, color, etc. is not a vio- 
lation of the 14th Amendment, but action by 
state courts or their judicial officers to enforce 
such agreements is a violation thereof and is 
proscribed. Rich and Jones 

A conveyance by remaindermen to the life tenant 
does not merge the life estate into the re- 
mainder so as to cut off contingent interests 
which might take effect on the death of the 
life tenant. Lampros and Tenore 

A statement in the executor’s deed that the con- 
sideration was $1 and other good and valuable 
considerations, puts any purchaser on inquiry 
as to the actual consideration. Lampros and 
Tenore 

A title which rests on facts outside the public record 
which a vendee may have difficulty in es- 
tablishing is not a marketable title. Lampro: 
and Tenore 

Where executors sell realty under a power of sal: 
for an actual consideration, contingent interests 
in the land are cut off and are transferred to 
the consideration. Lempros and Tenore 

Actual reentry is not necessary to effect a reverter 
of an estate on conditional limitation—the res- 
ervation of the right to reenter is now suffi- 
cient. Guyer and Y.M.C.A., et als 

“Good Title,” by J. L. Bernstein 

Taxes, interest, insurance, and repairs are expenses 
incident to a life tenancy. Dinges v. Dinges . 

An unrecorded instrument creating an interest in 
lands is valid against a subsequent purchaser 
who had notice thereof. McLaren v. American 
Tel. & Tel. 

Held. instrument reading “in consideration of which 
I hereby grant unto said company, its successors 
and assigns, the right . . .” was a grant of a 
permanent easement. McLaren v. American 
Tel. & Tel. an 
option for the sale of realty does not come 
within the provisions of R.S. 46:21-3 requiring 
commencement of a suit for specific perform- 
ance and filing of lis pendens within 3 mon‘hs 
after the date of a recorded agreement for the 
sale or purchase of real estate. Salem v. Diggs # 


RECEIVERSHIP 


A preliminary injunction may issue though the bill 
is met by a denial and answering affidavits: the 
substance and not the form governs. Ebling 
and Heirloom ; 

A statutory receiver will be appointed where the 
proof indicates a general inability to meet pe- 
cuniary liabilities as they mature out of avail- 
able assets or honest use of credit, and there 
is no reasonable prospect that the corporation. 
if let alone. will be able to carry on with safety 
to the public and advantage to its stockholders 
and creditors. Ebling and Heirloom 

The mere denial of the complainant’s claim does 
not oust the court of jurisdiction to appoint 2 
receiver; the court will consider the proofs to 
determine whether the debt actually exists. 
Ebling and Heirloom .... wre et 

(Continued on next page) 
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On a petition in Chancery for leave to sue its 
receiver at law, it is proper for the court te 
investigate the matter and if it appears the case 
is clear and that no question is involved re- 
quiring determination by an action at law, the 
Court may determine the subject matter of the 
petition. Brodack and Slabowski, et als ....... 

A statutory receiver for an insolvent corporation 
may be appointed at the suit of a general credi- 
tor. Ebling v. Heirloom 

Chancery has jurisdiction to determine insolvency 
and to decide the truth of the facts and allega- 
tions in proof in a corporation receivership 
proceeding. Ebling v. Heirloom ............... 

There is no right to a jury trial as to the issue 
of insolvency or validity of the creditor’s claim 
in a statutory proceeding for appointment of a 
receiver for an insolvent corporation. Ebling 
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Under R.S. 2:29-131 it is within the courts dis- 
cretion to allow counsel fees to attorneys ren- 
dering services for parties to a receivership 
proceeding other than the receiver or the in- 
solvent. Atlas v. West Ridgelawn and Adam 
Frank and Ernest Kurzrok 


RECORDING 
An unrecorded instrument creating an interest in 
lands is valid against a subsequent purchaser 

who had notice thereof. McLaren v. American 

Tel. & Tel. 


-EDEMPTION 
A contract between pledgor and pledgee of the 
nature of the instant agreement is void on 
grounds of public policy and inoperative to 
terminate the equity of redemption. Moss and 
Irving 
Courts of equity apply the principles of morality, 
fairness and justice to guard and preserve 
equities of redemption. Moss and Irving 
The right of redemption cannot be surrendered by 
the terms of an original contract of pledge. 
Moss and Irving 
When one holds personal property of another as 
security, whether under a chattel mortgage, 
pledge or lien arising by law, the owner may 
redeem his property by paying the debt; and 
if there is such uncertainty as to the amount 
due that payment cannot be tendered, the own- 
er may redeem in Chancery. Steiner and Stein 


-ES ADJUDICATA 
A judgment of the Workmen’s Compensation Bur- 
eau is res adjudicata on all questions presented 
and which could have been presented at the 


hearing, including jurisdiction and status of 
the petitioner. Breheny v. Essex ............ 
A provision in a decree of dismissal that it is 


“without prejudice” is to protect complainant 
against an estoppel, and such decree is not a 
bar to future consideration of the equitable 
rights of the parties. Glasser and Feller 
Where the bill does not disclose facts from which 
the conclusion of res adjudicata can be derived, 
a motion to strike under Rule 69 is ineffectual; 
in such situation the contention should be 
raised by answer or answer in lieu of plea. 
Glasser and Feller 


RESCISSION 
A unilateral mistake is not ground for rescission 
unless the mistake was induced by such un- 
conscientious conduct on the part of the other 
as to amount to fraud. Wasserman and Frank- 
lin Trust Co. of Paterson 
Rescission for a unilateral mistake is not available 
unless the parties can be restored to status 
dio. Dencer and Erb, et als. ..-..5 <0. decvece 
Rescission will not be granted for a unilateral mis- 
take where the other party was not guilty of 
deception, undue influence or bad faith, and did 
not cause or encourage the mistake, and will 
not derive an unconscionable advantage there- 
from. Dencer and Erb, et als 
While as a general rule rescission is not granted 
for a unilateral mistake, it may be given if the 
mistake is of such grave consequence that en- 
forcement of the contract will be unconscion- 
able, if it occurred notwithstanding the exercise 
of ordinary diligence, and if the other party 
can be restored to status quo. Fidelity and 
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RES GESTAE 


Statements merely narrative of past event are not 
part of the res gestae. Barcello v. Biel 


TRICTIONS 
Where a grantor has lawfully restricted the use to 
which the lands may be put, one who subse- 
quently acquires the lands with actual or con- 
structive notice of the restriction may be re- 
strained from violating it by the original cov- 
enantee or any one having a sufficient equitable 
interest, whether the covenant runs with the 
land or not. Riverton and Thomas, et al 
Construction of deeds and restrictions therein dis- 
cussed. Riverton and Thomas, et al 
A purchaser of a lot in a tract developed under a 
neighborhood plan may enforce the restrictions 
against other lot owners when both acquired 
their lands subject to the restrictions. Scillia 
and Szalai 
Adoption of an ordinance zoning part of a restricted 
residential tract for business purposes does not 
remove the right to enforce the restrictions. 
Scillia and Szalai 
Held, a gasoline station is a use detrimental to use 
of lands for private residences. Scillia and 
Szalai 
Intention to develop a neighborhood plan is shown 
by plotting a tract into lots, filing a map there- 
of, and conveying each lot with uniform restric- 
tions. Scillia and Szalai 
Slight variation in the form of restrictions will not 
vitiate a uniform restriction establishing a 
general residential development. Scillia and 
Szalai 
The making and voluntary adherence to restrictive 
agreements as to race, color, etc. is not a viola- 
tion of the 14th Amendment, but action by state 
courts or their judicial officers to enforce such 
agreements is a violation thereof and is pro- 
scribed. Rich and Jones 
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Covenants restricting the use of lands are strictly 
construed and where the meaning of the re- 
striction is uncertain, an injunction will not 
issue to enforce it. Jackson, et al and Lane, et al 

Held the word “restaurant” is not synonymous with 
the word “store”, and the restrictive covenant 
against erection of “stores” does not bar erec- 
tion of a restaurant. Jackson, et al and Lane, 
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covenants gives each grantor the right to enforce 

the covenant against any other grantor who 

— subject thereto. Wickwire and Church, 

et als 

neighborhood scheme is not deemed abandoned 
unless the changes permitted have been such 
as to defeat the benefits sought to be obtained 
from the restrictive covenants. Wickwire and 

Church, et als 

Absence of complete uniformity does not prevent 
establishing of a neighborhood scheme. Wick- 
wire and Church, et als 

Restrictions on the use of lands are strictly con- 
strued. Wickwire and Church, et als 


REVERSIONS 
A conveyance in fee with condition subsequent and 
forfeiture for breach of condition, creates a 
possibility of reverter to the grantor and his 
heirs whether so specified or not and regardless 

of whether the grantor, his heirs or devisees 
retain any lands that the restriction was sought 

to benefit. Riverton and Thomas, et al 

A right to claim forfeiture for violation of condition 
subsequent may be waived or lost by estoppel. 
Riverton and Thomas, et al 
Actual reentry is not necessary to effect a reverter 
of an estate on conditional limitation—the res- 
ervation of the right to re-enter is now suf- 
ficient. Guyer and Y.M.C.A., et als 


RULE AGAINST PERPETUITIES 
Held, bequest to grandchildren with limitation over 
to surviving grandchildren as each grandchild 
dies, violates the rule against perpetuities. 
Tompkins and Pryor 
Held, bequest to great grandchildren surviving on 
the death of the last surviving grandchild vio- 
lates the rule against perpetuities. Tompkins 
and Pryor aes 
If there is any possibility that a bequest may vest 
at a time beyond the rule against perpetuities, 
the bequest is void no matter how remote the 
possibility is. Tompkins and Pryor 
interest is good unless it must vest, if at all, 
not later than twenty-one years after some life 
in being at the time the will takes effect. Tomp- 
kins and Pryor 


RULES 
Chief Justice Vanderbilt's Address on the New Su- 
preme Court Rules 
Rules Re: Briefs and Record on Appeal. .......... 
The New Rules of Civil Procedure: Final Draft 
compared with Tentative Draft, by Harry 
Nadell 
Civil Practice under the New Rules—A Digest, by 
Saul Tischler. 
Amendments to 
New Jersey. .. 
The General Rules 
Chief Justice Vanderbilt 
Matrimonial Division Rules and Assignments. 
Special Rules Relative to the Superior and County 


= Cig eae ae Rigg ch cong 


of fact on conflicting evidence were conclusive 
on appeal, the new Rules authorize an inde- 
pendent review by the appellate court of issues 
of fact whether determined by a verdict of a 
jury or by a court sitting as a jury. Rules 1:2- 
20 and 4:2-6. The precise effect of these rules 
need not be determined in this case. De Moors 
v. Atlantic ns 
A request for a statement under Rule 3:12-5 is not 
to be regarded as the equivalent of the former 
demand for particulars; it is serviceable only in 
extreme cases where a responsive pleading can- 
not be framed. Gorecki v. Gorecki 
Under 3:9-3 the pleading should disclose that aets 
asserted were done by an agent if that is the 
fact. Gorecki v. Gorecki 
Tentative Draft of Rules Governing Civil Practice 
in the County District Courts and Municipal 


Rule 3:36-1 that compliance would assist eva- 
sion of the best evidence rule. Donhauer v. 
ROM Ae iack so x otc via x acer eae 
Under Rule 3:36-1, admissions may be requested of 
any matters of fact relevant to the issues raised 
by any of the pleadings filed and are not 
limited to those relevant to the pleadings of 
the party making the request. Donhauer v. 
Realty 


SAFE DEPOSIT BOXES 
The mere renting of a safe deposit box in the 
name of two persons does not justify a con- 
clusion that there was joint ownership and a 
right of survivorship in the contents. Richards 
and Richards 


SALES 
The acceptance and retention of goods ordered 
which substantially complies with the order 
justifies a recovery of the contract price less 
a fair allowance for the defects. De Fillips v. 
ee ee na ee 
order in writing directing the seller to “ship 
to——” without more, is an authorization or 
agreement that the seller shall ship by a com- 
mon carrier of its choice within a reasonable 
time and parol evidence to establish a different 
understanding is inadmissible. Zone Co. v. 
SRM is iasiicinc cacicda eet eee 
Held, determination that default in instalment pay- 
ment was not such repudiation, material breach 
or manifestation of inability to perform as 
would justify rescission by the seller under 
R.S. 46:30-71, was proper. Braverman v. Braver- 
WO ORC AMES 56:0's,4.4 ocaccugdederaceowe tenga wck 
The Sales Act applies to sales of shares of corpor- 
ate stock. Braverman v. Braverman, et als 
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of lading to the orderer in New Jersey, consti- 
tutes sale and delivery within the state under 
the Beverage Tax Act, though the orderer as- 
signs the bill of lading to its customer outside 
the state. Peter Doelger v. Division of Tax Ap- 
peals 

When the auctioneer knocks down the goods, title 
and risk immediately pass to the buyer though 
the seller retains possession until he receives 
either payment or satisfactory security. Lott 
and Delmar 

Where the special circumstances show the parties 
intend that acceptance of the high bid at an 
auction shall operate only as a contract of 
sale, title and risk does not pass to the buyer 
until some further step is taken to complete 
the transaction. Lott and Delmar 

One who makes an independent investigation is pre- 
sumed to have relied thereon and not upon 
the representation of the other party to the 
sale. Wasserman and Franklin Trust Co. of 
Paterson ee 

A condition of sale that the sale is for cash doe’ 
not prevent the passing of the property to the 
buyer on completion of the sale, though de- 
livery of possession may be withheld until the 
price is paid. Harris v. Merlino 

A sale by auction is complete when the hammer 
falls. Harris v. Merlino 

When a sale by auction is completed, property in 
the goods and all risk thereof, passes to the 
buyer unless some term or condition of the sale 
makes it impossible that it should do so. Harris 
v. Merlino 

Where a buyer defaults under a contract to pur- 
chase property the general rule is that the 
seller may retain as damages the deposit paid 
by the buyer. Bernstein v. Rosenzweig 

Where a buyer has defaulted and repudiated his 
contract to purchase, the seller may sue for 
damages or in lieu thereof, may retain the 
deposit as damages, consider the matter termi- 
nated, and so advise the buyer. Bernstein v. 
Rosenzweig 


SEPARATE MAINTENANCE 
Overtures by a husband for a reconciliation with 
his wife within two years from a decree for 
separate maintenance, are not a basis for ter- 
minating the decree unless they were made 
bona fide; and where the conduct causing the 
separation is still continued by him, his over- 
tures are not bona fide. Van Vliet v. Van Vliet 

A husband whose wife leaves him without justifi- 
cation is not obliged to seek to induce her 
return in order to bar separate maintenance. 
Danzi v. Danzi 
Where a wife separates from her husband, to secure 
separate maintenance she must justify that 
separation by proof of extreme cruelty on his 
part to the same extent as if she were suing 
for a divorce on this ground. Danzi v. Danzi .. 
While the facts may not warrant an award of sep- 
arate maintenance to the wife, this is no bar 

to an award of support for infant children in 
the custody of the wife. Danzi v. Danzi 


SEPARATION AGREEMENTS 

A contract between husband and wife providing for 
support and, maintenance of the wire and child, 
made in New York while the parties were resi- 
dents there, if valid and enforceable under the 
laws of New York, is not void per se in New 
Jersey as against public policy, and is en- 
forceable here at the suit of the minor child 

by her next friend, and by the wife, by bill 
for specific performance. Harrington and Har- 
rington 
An infant for whose benefit, in part, an agreement 
between its parents was made, may sue by its 
next friend for specific performance. Harrington 
and Harrington 
Provisions of a separation agreement between hus- 
band and wife providing for the support and 
maintenance of an infant child are not speci- 
fically enforceable. Harrington v. Harrington .. 
Alimony agreements between husband and wife 
whether made within or without New Jersey 
are not entitled to specific performance, and 
though evidential on the amount the husband 
should pay the wife, are not controlling. Fried- 
man v. Friedman 


SEQUESTRATION 
The Court may at any state of the proceedings per- 
mit amendment of or the submission of addi- 

tional affidavits to correct errors in the pro- 
ceeding which do no substantial damage. Clay- 

man v. Clayman 


SET-OFF 
R.S. 2:27-137 removes the distinction between re- 
coupment and cross claims generally, but does 

not remove the distinction between such claims 

and set-offs. Falkenstern v. Kussy Co. 


SIDEWALKS 
A landowner is not liable for injuries resulting 
from defects in his sidewalk caused by wear 

and tear of the elements or public use. Fisher 

v. Salomone 


SLANDER 
A corporation is liable for a slander uttered by 
its agent while acting in the scope of his em- 
ployment and in the actual performance of the 
duties thereof though it had not knowledge of 
and did not ratify the act but such facts must 
be alleged in the complaint. Davis v. The Trust 
Company of Wid... oi ccccicscsecaevesiwotenes 
If the words themselves or the meaning ascribed 
to them by plaintiff are slanderous per se, an 
alllegation of special damages is not essential; 
otherwise, special damages must be specifically 
set forth in the complaint. Davis v. The Trust 
Compatiy Of T0S....csconcedwanesaucaicaa ain 


SPECIFIC PERFORMANCE 
ific performance will not lie to enforce an 
agreement between husband and wife for the 
support and maintenance of the wife and child- 
ren. Furman and Furman .................... 
(Continued on next page) 
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Equity can grant a vendee specific performance of 
a contract for the sale of realty with an abate- 
ment of the purchase price for insufficiencies 
or imperfections in the conveyance contracted 
to be made. Dixon and Ober 

A title dependent on a fact must be regarded as 
marketable when (1) the fact is so conclusively 
proved that a verdict against its existence 
would not be allowed to stand in a court of 
law, and (2) there is no reasonable ground for 
apprehending that the same fact cannot 
proved in a like manner, at any time, if neces- 
sary, by the purchaser. Casreil & King 

Specific performance is a discretionary remedy and 
will not be granted to compel a party to per- 
form a contract different from that which he 
entered into. Cline and Kurzweil 

The rule that it is sufficient if the vendor is able 
to perform at the time of the decree does not 
apply where there has been a_ prior lawful 
rescission by the vendee. Cline and Kurzweil 

An alleged agreement to make a Will, will only 
be enforced if established by clear, cogent and 
convincing evidence. Richards and Richards 

A reasonable doubt is such as affects the value of 
the title: must be real and not fanciful; one 
which with reasonable probability may expose 
the vendee to bona fide adverse claims. Casreil 
and King 

If a covenant has been abandoned and such aband- 
onment acquiesced in by the beneficiaries, the 
danger of attack from this source is fanciful 
and not rea!. Casreil and King 

Specific performance will be denied where reason- 
able doubt concerning the title exists, which 
might visit upon the purchaser litigation in that 
regard. Casreil and King 

An option to purchase on the same terms and 
conditions offered by a bona fide purchaser to 
be found by the owner, is specifically enforce- 
able. Gutch and Meccia, et als .............-. 

Vendee under contract of sale, who took contract 
with knowledge of existing option, directed to 
assign the contract to optionee to effect specific 
performance of the option. Gutch and Meccia, 
et als 

The remedy of specific performance is discretionary 
and will be declined where under the circum- 
stances, enforcement of the contract would 
work great hardship or manifest injustice to 
defendant. Fidelity and Rubino 

Specific performance of building or construction 
contracts will not ordinarily be ordered be- 
cause in most instances damages at law are 
adequate and because of the practical inability 
to compose a judgment with the requisite pre- 
cision and to engage in the supervision of its 
performance. Lesters v. Modern 

A contract admitting one as a member in a co- 
operative buying and merchandising corpora- 
tion made up of independent store operators, 
for an unlimited period, is one for which speci- 
fic performance may be had. Fleischer v. James 
et al 

Damages at law are inadequate where the subject 
matter is of such special nature as to_ render 
damages not a reasonable substitute or where 
it is impossible to measure the damages with 
any degree of certainty. Fleischer v. James, 


The rule that specific performance will not be 

granted unless an efficient decree may be made 
- and enforced is a rule of policy and conven- 

ience rather than a limitation of jurisdiction. 
Fleischer v. James, et al 

Specific performance will be granted of an option 
to purchase premises contained in a lease exe- 
cuted by a married woman in which lease her 
husband did not join, where the tenant is will- 
ing to accept title subject to the right of curtesy 
of the husband. Vitra v. Jaycox 

Specific performance of an agreement to make a 
will does not lie during the life of the promisor 
unless the agreement concerns specific property. 
Galloway v. Eichells 


STATUTES 


Where the terms of a statute that has received a 
judicial construction are used in a later sta- 
tute, that same construction is to be given to 
the later statute. Newark v. American Realty 

In case of conflict between two statutes the later 
statute is held to repeal the earlier statute as 
far as they are incompatible. Loftus v. PS. . 

There is a presumption against vain or useless leg- 
islation. Loftus v. PS. 

A contemporaneous and long continued practical 
interpretation of an ambiguous statute by those 
charged with and interested in the administra- 
tion thereof is entitled to respect in determin- 
ing the meaning of the statute. Harper v. N. J. 
Manufacturers, etc. 

Where a statute has received a contemporaneous 
and practical interpretation, added weight is 
given to that interpretation if the statute as 
interpreted is reenacted. Harper v. N. J. Manu- 
facturers, etc. 


STATUTE OF FRAUDS 


R.S. 24:1-5e does not apply where a contract may 
be performed within one year. Mancuso v. Lof- 
fredo 

An oral agreement between tenants in common 
not to partition is unenforceable under the 
statute of frauds, as is also an oral agreement 
by one to convey his interest to the other. 
Drumm and Pavlick 
alteration or extension of a written lease sub- 
sequent to signing by the parties, with intent 
to adopt such signatures, is tantamount to a 
re-execution. Weber v. De Cecco 

The insertion of phraseology extending the term of 
a written lease after its execution, is a sufficient 
compliance with the Statute of Frauds if it 
was accomplished with an intent to adopt the 
prior signatures. Weber v. De Cecco 


1948 Annual Index 
— 


282 


347 


373 


An agreement merely for the division of pi ofits de- 

rived on the sale of land does not concern an 

interest in land under the statute of Frauds, 

and need not be in writing to be valid. Ruta 

v. Weiner 

Where a buyer seeks to recover his deposit paid 
on a contract to purchase, and the seller, though 
seeking to retain it, does not assert the unen- 
forcibility of the contract, the statute of frauds 
would seek to have no application. Bernstein v. 
Rosenzweig 


* 


STATUTE OF LIMITATIONS 


Under the former practice a suit was commenced 
when the summons or writ was “issued”, and 
the date of the summons, while evidence of the 
issuance thereof, does not per se show com- 
mencement of the suit. La Polla v. Public 
Service 


SUBPOENAS 


The procedure for attacking or questioning the 
validity and effect of a subpoena duces tecum 
is by motion to quash it in the court in which 
it was issued. Frey and Dixon 

A subpoena issued directing appearance and pro- 
duction of income tax returns before the Grand 
Jury, does not violate the right of privacy. 
In re Frey, et als 

The right against self-incrimination may be invok- 
ed when a witness is called upon to testify 
or to produce the records subpoenaed but is 
not a basis for a motion to quash the subpoena. 
In re Frey, et als , 


TAXATION 


Good Will in Federal Income Taxation 1913 to 1946, 
by Harry W. Wolkstein te Pas 

A municipality appealing to a County Board for 
an increase in assessment of property, must 
charge that it has been discriminated against or 
there will be no jurisdiction in the County 
Board. North Arlington v. Riverview ie 

Lack of jurisdiction of the County Board may be 
raised for the first time on appeal to the Divi- 
sion of Tax Appeals. North Arlington v. River- 
view 

Under RS. 54:2-39 the time limited for appearing to 
the Division of Tax Appeals from a judgment 
of a County Board runs from the date of publi- 
cation of the County Boards judgment and not 
from the date of the judgment itself. North 
Arlington v. Riverview 

Construction of the Provisions of a Will to Provide 
For the Payment of Federal Income Tax on 
Annuities, by Solon Chadwick Reed. 
R.S. 54:4-56 applies to condemnation by any con- 
demning body. Edgewater v. Corn Products 
Under RS. 54:4-56 taxes levied for the current 
year on lands which are subsequently taken 
by the United States under condemnation pro- 
ceedings shall be apportioned to the time of 
the taking. Edgewater v. Corn Products 

Under the statutes, a taxpayer is entitled to a re- 
fund of any overpayment of taxes in excess of 
the tax liability for the year, but without inter- 
est. Edgewater v. Corn Products 

While under a regular contract of sale taxes will 
be apportioned on the basis of the tax for the 
preceding year if the tax for the current year 
has not yet been fixed, this does not apply in 
a condemnation case. Edgewater v. Corn Pro- 
ducts 

A home maintained by the Salvation Army for its 
aged or infirm officers is exempt from taxation 
under the statute exemption property used for 
charitable benevolent or religious purposes. As- 
bury Park v. Salvation Army 

Restriction of the benefits of a charity to a particu- 
lar race, color, or creed, does not deprive it of 
its right to exemption. Asbury Park v. Salvation 
Army 

Whe the objects of an institution are wholly char- 
itable, with no profit, the receipt of compen- 
sation from thoes enjoying its benefits does not 
affect its charitable nature. Asbury Park v. 
Salvation Army 

Important Tax Changes By Revenue Act of 1948, 
by Samuel J. Foosaner and Martin M. Lore .. 

New Federal Tax Law Provides Pot of Gold for 
Careful Searcher, by Walter H. Schulman. 

Held loading of beer in R.R. cars and delivery of 
bill of lading to the orderer in New Jersey, con- 
stitutes sale and delivery within the state un- 
der the Beverage Tax Act, though the orderer 
assigns the bill of lading to its customer outside 
the state. Peter Doelger v. Division of Tax 
Appeals 
appeal to the Division of Tax Appeals from a 
judgment of the County Board, must be filed 
within one month after the county board pub- 
lishes the entry of its judgment. Newark v. 
American Realty 
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Draft of an Act to Establish a New Jersey Tax 
2 


Court 

Income Tax Deductions for Lawyers, by Robert A. 
Wilson 257, 

Property owned by a municipality is exempt from 
taxation in the absence of a clear legislative 
intent to the contrary though the property be 
devoted to a private use. Jamoneau v. Newark 
BAA SOO PWO NCO! 5.5c0.3 ss iclaiswnmene seis cndines 

R.S. 40:48-8.15 permitting fourth class cities to im- 
pose a sales tax on certain transactions is con- 
stitutional. Karins v. Atlantic City 

A municipal lien for general property taxes is para- 
mount to a prior county assessment for special 
benefits levied against the property. North 
Bergen and Usher, et als 

In the absence of statute, general tax liens sub- 
sequent in time are paramount to liens for 
— assessments. North Bergen and Usher, 
et als 

The effect of a tax sale for a particular year’s as- 
sessment is to destroy and cancel the preced- 
ing taxes. North Bergen and Usher, et als .... 

Are Signatures of Both Spouses Necessary For a 
Binding Election As a Joint Return, by Martin 
Fleischman 

Alimony as an Income Tax Deduction, by Samuel 
Saiber 


273 
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TAX SALES 


An individual purchaser of a tax sale certificate 
subsequent to 1929 is not entitled to possession 
of the real estate so sold. Diamonde and Berke- 
ley, et als 


TENANTS IN COMMON 


A tenant in common in possession, who purchases 
the property, either directly or indirectly, at a 
sale under foreclosure of a motgage or deed 
of trust, wil be deemed to have purchased same 
for the benefit of all the co-tenants, provided 
the other co-tenants elect within a reasonable 
time so to consider the purchase and offer te 
contribute their respective proportions of the 
purchase price. Leppert and Leppert 

Whether an implied trust arises where-a tenant 
in common without concealment or deception 
purchases the property at a partition sale is 
not decided. Leppert and Leppert 


TENEMENT HOUSES 


Both the owner and the lessee of an entire tene- 
ment house are responsible for injuries to a 
subtenant from violations of the Tenement 
House Act provisions as to fire escapes. Ed- 
wards v. Morrison, et als j 

If premises are rented to a tenant for adaptation 
as a tenement, the owner is liable to a sub- 
tenant for injuries resulting from non-compli- 
ance with the terms of the Tenement House 
Act. Edwards v. Morrison, et als } 


If a thief enhances the value of a stolen chattel or 
adds or substitutes new appliances or parts, the 
chattel in its enhanced state with its substituted 
or added parts, still belongs to the original 
owner and may be retaken by him even from 
an innocent purchaser from the thief. National 
v. Gambino ; 


TORTS 


A malicious interference with the lawful busines 
of another is a tort for which the law afford 
redress. Newark Hardware v. Stove Manu- 
facturers 

The knowing appropriation by a defendant of goods 
erroneously delivered to him though consigned 
to plaintiff, constitutes a malicious interferenc: 
with plaintiff's business and is an actionabl« 
tort. Newark Hardware v. Stove Manufacturer 

Under N. J. Law there is no contribution between 
joint tort feasors and one defendant may no‘ 
appeal a verdict in favor of a codefendant 
Price v. P.S., et als 


TRANSFER OF CAUSES 


It appearing at pretrial conference in the Chancery 
Division that plaintiff is not entitled to equit- 
able relief but may have an adequate remedy 
at law, the cause is ordered transferred to the 
law division under Rule 3:30-3. Lesters v. Mod- 


TRIAL 


The questions of remoteness of proferred testimony 
and qualifications of witnesses to testify as ex- 
perts are for the discretion of the trial court 
and the rulings thereon are not reversible error 
unless they were an abuse of such discretion. 
Bosze v. Metropolitan 

A charge which is in such terms that it allows the 
jury to accept or reject an applicable principle 

of law is error. Hempstead v. Robinson 3 

Held, charge that if you find A did not operate his 
car as an ordinary prudent man you “may” 
conclude he was negligent, is erroneous as it 
left the jury free to find he was not negligent 
though he failed to exxercise due care. Hemp- 
stead v. Robinson 

It is the province of the jury to determine the 
facts but the judge alone pronounces the law, 
and this must be done in such unequivocal 
terms as to leave no doubt in the minds of the 
jurors with respect thereto. Hempstead v. Rob- 
inson 3 

Where the jury returned a verdict to the clerk 
in the absence of the judge and there was 
serious uncertainty and confusion with respect 
to the verdict as to damages, a new trial limit- 
ed to the issue of damages will be awarded 
Petrosino v. PS. 


TRUSTS 


An express trust in land cannot be established by 
parol evidence. Leppert and Leppert 

When a member of the Board of Directors of 2 
Corporation purchases real property which may 
be desired by the corporation, he holds the 
same as a constructive trustee and may not 
dictate the use to which the property may be 
put. First v. Shaw 

A decree declaring that a vendee holds as trustee 
for the real purchaser should expressly provide 
for exoneration of the vendee from liability on 
a purchase money bond and mortgage executed 
by him. Killeen v. Killeen 

A transferee who takes title for another and exe- 
cutes a purchase money bond and mortgage, 
holds the property as trustee for the real pur- 
chaser under a resulting trust with the obliga- 
tion on the real purchaser to exonerate the 
transferee from any liability under the bond 
and mortgage. Killeen v. Killeen 

Chancery may in a proper case authorize or direct 
a trustee to pursue a course not authorized, or 
forbidden under the terms of the trust. Lam- 
bertville and Bumster, et al ................. a 

Chancery’s power to direct a trustee to act con 
trray to the terms of the trust will only be 
exercised in situations of emergency and rea- 
sonable necessity, where necessary to pre- 
— the trust. Lambertville and Bumster, et 
z ‘ 

The rule that fiduciaries are not to deal in their 
own behalf with respect to matters involved 
in the trust applies irrespective of the good 
faith or bad faith of such dealing. In Re Kline % 

RS. 17:9-4 lays down only a rule of evidence, not 
a rule of substantive law. Bendix v. Hudson .. 2 

The estate of the depositor is a necessary party in 
an action to establish title to an account opened 
by the depositor in his name “in trust for” 
a putative cestui. Bendix v. Hudson 2 

(Continued on next page) 
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The opening of an account by a deposjtion in his 
name in trust for another, raises a rebuttable 
presumption of an inter vivos gift or trust in 
favor of the putative trustee, nothing more. 
Bendix v. Hudson 

Where a testator gives life estates in a trust and 
directs the trustee on the death of the life ten- 
ants to pay the principal “to the children of—”, 
then living, in equal shares (the child or child- 
ren of any deceased child to represent the par- 
ent) the gift of the remainder is contingent 
since the takers cannot be ascertained until 
termination of the life estates. Camden Trust 
Co. and Leaming, et al 

While the doctrine of acceleration of remainders 
has been adopted in New Jersey, it will not 
be applied where there is some equity or pro- 
vision of the will requiring that distribution 
wait until the expiration of the prior estates. 
Lawrence v. Westfield ...... Pen ar 

Provisions of a will limiting the liability of a trustee 
or absolving him from liability, are fully ef- 
fective but are to be strictly construed against 
the trustee. In re Estate of James W. Bailey .. 

A trust estate is not liable to seizure or sale on 
execution at law. Mesce v. Gradone, et al 

While the legal and equitable estate merge where 
the sole trustee is also the sole beneficiary, 
there is no merger where there is more than 
one trustee or beneficiary, though one or more 
of the several beneficiaries is or are also a 
trustee or trustees. Mesce v. Gradone, et al 


‘AUTHORIZED PRACTICE 

A voluntary payment of fees for legal services made 
to one not licensed to practice law cannot be 
recovered. Vogel v. Lotz ........cccccccccvenss 
Held, voluntary payment to Inheritance Tax 
Supervisor of fees for services rendered can- 
not be recovered though the receiving of any 
fees by him was contrary to statute and against 
public policy. Vogel v. Lotz Meas 


EMPLOYMENT COMPENSATION 
Workers who voluntarily refuse to cross a picket 
line established by strikers from another plant, 
are not entitled to benefits. Aitkens v. Board 539 
A claimant is not “available for work” unless he is 
willing, able, and ready to accept suitable work 
he does not have any good cause to refuse, that 
is, he is genuinely attached to the labor market. 
Muraski v. Board ASS 
New Jersey’s “Temporary Disability Benefits Law”, 
by Samuel J. Foosaner | 505 


IONS 

A local organization desiring to disaffiliate from a 
national organization and having the right and 
power so to do must comply with its own by- 
laws in taking such action. Harker v. McKis- 
sock 

In order to have the power to disaffiliate, a local 
must be an independent organization which 
with other independent organizations forms a 
confederation known as a national organization, 
and cannot be a dependent subordinate part of 
a national. Harker v. McKissock 

Whether or not a local chapter of a national organi- 
zation can secede depends on the by-laws and 
constitution of both the local and the national 
organization. Harker v. McKissock : 


‘LAWFUL PRACTICE 
An industrial relations expert’s use of his knowl- 
edge of the law incident to his application of 
his skill in essentially non-legal matters, does 
not, without more, constitute the practice of 
the law. Auerbacher v. Wood 
Where the primary service is non-legal, the purely 
incidental use of legal knowledge does not 
characterize the transaction as the wrongful 
practice of the law. Auerbach v. Wood 


YDEE’S LIENS 

A vendee’s lien may be imposed against a mort- 
gage taken by the vendor from a purchaser of 
the title for value. Reilly & Griffith ........... 26 

Equity recognizes a vendee’s lien for purchase 
money paid under a contract for the pur- 
chase of land where the vendor defaults and 
the contract fails either for want of title or for 
some other condition entitling the purchaser 
to rescind. Reilly & Griffith 

While equity will not grant a prayer for a vendee’s 
lien without more, such relief will be granted 
where in addition thereto some purely equit- , 
able relief is sought such as specific’ perform- 
ance, or cancellation and surrender of the 
contract. Reilly & Griffith .................. 

YUE ; 

Venue in a transitory action may be laid in the 
county in which the cause of action arose and 
the case will be tried there unless satisfactory 
reason for a change is shown. Mycalex v. 
Condenser 218 
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7 
A verdict will be liberally construed and all in- 
tendment will be indulged in its support. De- 
war v. Ruehle 
t is proper to render a verdict of one lump sum for 
a husband who sues for loss of consortium and 
expenses incurred, personal injuries to himself, 
and damage to his automobile in one action 
though a separate cause of action is set up 
for each. Dewar v. Ruehle 
Separate verdicts need only be rendered where 
there are separate interests involved. Dewar v. 
Ruehle 
Where the jury returned a verdict to the clerk in 
the absence of the judge and there was serious 
uncertainty and confusion with respect to the 
verdict as to damages, a new trial limited to 
the issue of damages will be awarded. Pet- 
: rosino v. 
ERANS 
A disabled veteran who qualified under R.S. 11:27-3 
must be given a probationary appointment 
when certified by the Civil Service Commission 
and cannot be required to first undergo a phy- 
chiatrist’s examination. Bergen County v. Civil 
Service Commission 
The Veteran’s Tenure Act is not applicable to 
Positions controlled by Civil Service Act. 
Adams v. Atlantic City .....:..™..... tee eve, 239 


241 


241 


399 


WAIVER 
Admissions or agreements made out of court with 
respect to the conduct of an action will not 

be taken notice of by the court unless they 

are in writing. Van Riper v. Tumulty , 

A right to claim forfeiture for violation of condition 
subsequent may be waived or lost by estoppel. 
Riverton and Thomas, et al 


18 


A right of an infant cannot be barred by waiver~ 


or laches. Riverton and Thomas, et al 
Conduct of a vendee which would lead the vendor 
to believe the vendee had no objection to a 
restrictive covenant against sale of liquor, of 
which she had notice, constitutes a waiver of 
such restriction and an estoppel against rescis- 
sion therefor. Casreil and King 


WATER COURSES 
If a complainant’s lands have for more than 20 years 
enjoyed the use of a water course as an ad- 

verse right, then it is an easement which the 

court will protect by injunction to compel the 
removal of an obstruction which blocks or di- 

verts the water. Mancini v. De Lillis 


WILLS 

The court may depart from the strict words of a 
will and read a word or phrase in a sense 
differently from its ordinary meaning when 
such departure is necessary to effectuate the 
testators apparent intention. Hackensack Trust 
and Clark 
The courts duty is to arrive at the intention of the 
testator as it is disclosed by the will as a 
whole. Hackensack Trust and Clark 
The law abhors intestacy particularly where the 
subject of the gift is the residuary estate. Hack- 
ensack Trust and Clark 

To enable the Court to determine the object of 
testatrix’s bounty, the court may inquire into 
the circumstances surrounding the testatrix 

at the time of making her will. Reed & Institute 
Testator appointed his wife and one daughter 
executives; he devised his residuary estate to 
the wife “for her maintenance as long as she 

is my widow; should she remarry, then she is 

to receive one-third of said estate, the two- 
thirds to be divided to my two daughters” etc. 
HELD: the widow takes an estate during 
widowhood only, not in absolute fee. Dubois 
case followed. Downey case distinguished. Feger 
GUE RI oie o scan ccev nce hand Hema weet eae 

A bequest of personal property by a testator 
domiciled in this state to a foreign corporation 
having capacity to receive it under the laws 
and policy of its state, is a valid and effectual 
gift. Guaranty and Catholic etc., et al 
Extrinsic evidence is admissible to reveal testator’s 
situation and interest to show what he meant 

by what he said. Guaranty and Catholic, etc., 

et al 
Where the name of the legatee is erroneous and 
there is no reasonable doubt as to who was 
intended to be named, the misnomer will not 
defeat the bequest. Guaranty and Catholic, etc., 

et al 
The presumption of destruction anumo revocandi 
can only be rebutted by clear and convincing 
evidence sufficient to exclude every possibility 

of a destruction of the will by the testatrix her- 
self. In re Lena Jensen, deceased. For proponent 
—William A. Kaufman. For caveator—Walter P. 


WEARING 2 orcs 5 c4i  sia'vne setae nae nereeaaanates ads 
Where the Will was left in the custody of testatrix 
or she had access to it, the fact that it can- 


not be found after her death raises a presump- 
tion that she destroyed it animo revocandi. In 
re Lena Jensen, deceased. For proponent—Will- 
iam A. Kaufman. For caveator—Walter P. 
Reilly 
Construction of the Provisions of a Will to Provide 
for the Payment of Federal Income Tax on 
Annuities, by Solon Chadwick Reed. .......... 
implied power of sale exists where the trustee 
is directed to invest the residue and pay a fixed 
monthly sum to the wife and daughter for 
life out of income or corpus, and thereafter, on 
the happening of contingencies, to divide it 
among six named relatives share and share 
alike. Goeke and Pierson 
Where a sale of realty is necessary to carry out 
the testator’s purposes, the power to make the 
sale will be implied. Goeke and Pierson 
A legacy of income is not payable out of the corpus 
unless testator expressly so provides. Leyden- 
decker v. Leydendecker 
It is no part of will construction to provide for a 
contingency or situation which testator did not 
foresee nor contemplate. Leydendecker v. Ley- 
dendecker 
The essential attribute of a demonstrative legacy 
is an intention to render it payable out of gen- 
eral assets if there should be a failure of the 
particular fund designated as the primary source 

of payment. Leydendecker v. Leydendecker .... 
Held, on facts here present, bequests, “to the sur- 
viving issue of my daughter”, meant to the two 
grandchildren who were living at the time the 
will was made and included more remote de- 
scendants only by way of representation of 
their ancestors. Hoyt, et als and Orcutt, et als 
The disposition of a testator’s real property is gov- 
erned by the law of the state in which the 
ene is situated. Hoyt, et als and Orcutt, 

et a 
Unless a contrary intention appears the word “is- 
sue” includes grandchildren as well as children 
and means per capita, not per stirpes. Hoyt, et 
als and Orcutt, et als 
Where a testator directs his trustees or executors 
to sell realty and distribute the proceeds or 
hold them in trust, the interest of the bene- 
ficiary is considered personal property from 
the date of testator’s death. Hoyt, et als and 
Orcutt, et als 
A devise to A in fee, with a subsequent clause 
limiting the lands over to designated persons in 
case A dies without issue, gives A a vested fee 
but subject to defeasance if A dies without is- 
sue, and is not a marketable title. Kelley, et al 
and. North Morris Realty 
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A testamentary gift of a remainder estate to a 
class whose members are to be ascertained 
upon the occurrence of a future event, certain 
to occur, is not a vented estate subject to con- 
trol and disposition of a prospective taker prior 
to the occurrence of the specified event. Cam- 
den Trust Co. and Leaming, et al 

Where a testator gives life estates in a trust and 
directs the trustee on the death of the life 
tenants to pay the principal “to the children 
of—”, then living, in equal shares (the child or - 
children of any deceased child to represent the 
parent) the gift of the remainder is contingent 
since the takers cannot be ascertained until 
termination of the life estates. Camden Trust 
Co. and Leaming, et al 

The words “the remainder of her half” held to mean 
“such part thereof as remains unexpended”. 
Groth and Van Deursen 

To create a devise over and at the same time be- 
stow on the primary devisee an uncontrolled 
power of disposition, the primary gift may be 
made for life but only by certain and express 
words. Groth and Van Deursen 

Where a testator fails to define or limit the estate 
given but manifests an intent to invest the pri- 
mary devisee with uncontrolled power of dis- 
position, a subsequent limitation over is void 
in that a fee cannot be limited after a fee. 
Groth and Van Deursen 

A consent decree whereby children divert to their 
parents currently a portion of the estate to 
which the children are ultimately entitled is 
not an avoidance of the will as meant in a fore- 
feiture clause. Such clause contemplates a 
hostile proceeding, not a gift. Marx, et als and 
Rice, et als 

A fair settlement or compromise of divergent inter- 
pretations, especially if approved by the court, 
is not an avoidance of a will within the meaning 
of such term as used in a forteiture clause 
in a will. Marx, et als and Rice, et als 
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alan wines’ 263 
A judicial proceeding instituted to obtain an in- 
terpretation of a will has for its object the 
fulfilment of a testator’s intention, not its frust- 
ration, and is no violation of a forfeiture clause 
against proceedings by beneficiaries to avoid a 
will or parts thereof. Marx, et als and Rice, 
et als 
Held, gift to A for life, remainder to B, but if re- 
mainder exceeds $5,000, then $1,000 to C, gave 
C only a contingent bequest. Karcher and Kar- 
cher 
In determining whether a gift is contingent or 
vested, the question is whether the future time 
or event fixed concerns the gift itself or merely 
the payment of the gift; if the future payment 
is annexed to the substance of the gift, it is 
contingent, but if it is annexed only to the time 
of payment, it is vested. Karcher and Karcher 279 
In the absence of a clear intention to the contrary 
a gift subject to a life estate vests on the death 
of the testator. Karcher and Karcher 
A testator may devise any contingent or executory 
interest or right of entry for condition broken, 
though the contingency on which his interest is 
to vest hes not yet occurred. Guyer and 
WEG, OR Bi os oa hee cccdnntisad eae 
Held, testator’s reversionary right passed to his 
testamentary trustee under the residuary clause 
of the will. Guyer and Y.M.C.A., et als ...... 
In contingent executory bequests the interests of 
the first and subsequent takers vest uno in- 
stanti; so that if the substituted legatee dies 
before the contingency occurs on which he is 
to succeed to the legacy, his personal repre- 
sentative takes on the happening of the event. 
Creasy ait SOGRS 6... 5. ona elec zen oe 
When the contingency is not in the person but in 
the event or the time of enjoyment, the in- 
terest is vested. Crummy and Society 
Declarations alleged to have been made by an 
attesting witness, since deceased, which seek or 
tend to contradict facts stated or implicit in the 
attestation clause, are inadmissible. In re Alper 293 
It is neither unnatural nor unjust for a testator to 
bestow a larger portion of his estate on that 
one of his several children who devoted many 
years of her life in ministering to him; such 
kindness and self-sacrifice may influence the 
provisions of the will but do not constitute 
undue influence. In re Alper 
Where a testator retains possession of his will for 
more than 6 years following its execution, such 
retention is strong proof of his continuing ap- 
proval thereof and strongly negates a charge 
of undue influence. In re Alper 
Held, bequest to grandchildren with limitation over 
to surviving grandchildren as each grandchild 
dies, violates the rule against perpetuities. 
Fompkins.and Pryor... ......< scscceccieccnvmerees 
Held, bequest to great grandchildren surviving on 
the death of the last surviving grandchild vio- 
lates the rule against perpetuities. Tompkins 
and Pryor 
If there is any possibility that a bequest may vest 
at a time beyond the rule against perpetuities, 
the bequest is void no matter how remote the 
possibility is. Tompkins and Pryor 
interest is good unless it must vest, if at all, 
not later than twenty-one years after some life 
in being at the time the will takes effect. 
Tompkins and Pryor 
A gift of a portion of the proceeds of a sale of 
realty, which realty the executors are directed 
to sell, is a gift of personalty, not of any 
interest in the realty. Kiuken v. Simonds 
The failure of executors to exercise a power of sale 
for a period of nine years does not operate to 
extinguish the power of sale. Kiuken v. Si- 
monds 
To constitute an election to take the realty rather 
than the proceeds of a sale thereof directed to 
be made by the executors, there must be a 
unanimous action of the parties in interest 
designed to avoid the direction of the will. 
Kiuken v. Simonds 
(Continued on next fage) 
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Where there is a doubt as to the identity of a 
legatee, extrinsic evidence is permissible which 
in its nature and pertinency, is explanatory of 
the intention of the testator. City Bank v. 
Rideal 

Held, execution of will on a separate sheet was 
sufficient since testatrix intended it as her 
testamentary execution of the preceding pages. 
In re Potts 
particular method of fastening the pages of a 
will is required; it is sufficient if it satisfac- 
torily appears that the several sheets offered 
for probate were collectively executed, pub- 
lished and intended as a single will. In re Potts 

There is no law requiring a will to be signed at the 
end of the last provision; it is sufficient if it 
is signed with testamentary intent. In re Potts 

Where a testator shows an intention to vest an ab- 
solute estate in fee simple in the first taker, a 
subsequent limitation thereof is void as in- 
consistent with the rights of the first taker. 
Wooten v. Harvey 

A bequest to “issue” is held to mean to the issue 
per capita and not per stirpes unless there is 
doubt as to the testator’s intention or a con- 
trary intention is manifest. Lawrence v. West- 
field 

A bequest to the “lawful issue” of testatrix’ son is 
a class gift which vests immediately but the 
class remains open until the son’s death to 
admit any new members born prior thereto. 
Lawrence v. Westfield 

The word “issue” when used in a will is given its 
ordinary broad meaning including all descend~ 
ants unless an intention to use it in a narrower 
sense is apparent. Lawrence v. Westfield 

While the doctrine of acceleration of remainders 
has been adopted in New Jersey, it will not 
be applied where there is some equity or pro- 
vision of the will requiring that distribution 
wait until the expiration of the prior estates. 
Lawrence v. Westfield 

A bequest in terms indicating clearly that orly a 
life estate is intended to be given, passes only 
a life estate, though there be also given a 
power of absolute disposal, even if such power 
be without limit as to time or manner of execu- 
tion, and a gift over of such part of the prop- 
erty as remains undisposed of is valid. Hedges 
v. Russell 

The court cannot add beneficiaries nor correct over- 
sights or errors of a testator, nor direct dis- 
tribution which the testator might have direct- 
ed but for such oversight. Chrisman v. Cornell 

The words “earnestly request” though precatory in 
nature construed as mandatory in the light of 
the will as a whole. Hedges v. Russell 

Where the will directs the widow to dispose of 
the estate to persons named, and she omits 
one of the persons named, the power of appoint- 
ment is not validly exercised. Hedges v. Russell 

, the doctrine of equitable conversion, the pur- 
chase price of realty which the decedent con- 
tracted to sell, passes as personal property un- 
der the will. Horton v. Horton 


WORDS AND PHRASES 

Malice, in the legal sense, is the intentional doing 
of a wrongful act without justification. Newark 
Hardware v. Stove Manufacturers 

Penalties for injuries to the public are not within 
the definition of the word “debt”. State Board 

- v. Kornreich 

Provision for payment to the widow of X means 
payment to whoever is his wife when X dies 
unless a contrary intent is manifest. Montclair 
Trust and Reynolds, et als 

Widow is “a woman who has lost her husband by 
death and remains unmarried; the surviving 
lawful wife of a decedent”. Montclair Trust and 
Reynolds, et als 

The term “converted” commonly means a change 
in use with or without a structural change. 
Murray v. 

“Neutralize” means to wipe out unexpected adverse 
testimony of one’s own witness after establish- 
ing surprise; it is not synonymous with “dis- 
credit”, “impeach” or “affect the credibility”. 
State v. Villiano 

Unless a contrary intention appears the word “‘is- 
sue” includes grandchildren as well as children 
and means per capita, not per stirpes. Hoyt, et 
als and Orcutt, et als 

Held, the word “restaurant” is not synonymous 
with the word “store”, and the restrictive cov- 
enant against erection of “stores” does not bar 
erection of a restaurant. Jackson, et al and 
Lane, et al 


Held, a building wth a garage on the first floor and 
and living quarters on the second is a dwelling 
house. Wickwire and Church, et als 

The word “Successors” as employed in the deed 
here involved, construed to mean the public 
officials who are entrusted by law with the 
management and control of the public schools 
of the locality. Bernards and Bernardsville .... 

The words “the remainder of her half” held to mean 
“such part thereof as remains unexpended”. 
Groth and Van Deursen 

A provision in a labor contract barring arbitration 
of “wages includes the matter of incentive 
quotas where the employees pay is based on 
such quotas of production. Gould Corp. v. 
United 

A water course is a channel or canal for the con- 
veyance of water; it may be natural or it may 
be artificial as in the case of a ditch used 
to divert surface water from its natural flow 
or lack of flow. Mancini v. De Lillis 

Held, agreement to pay “all outstanding accounts or 
bills payable” includes income and excess pro- 
fits taxes accruing before the time specified. 
Verhagen v. Platt 

The term “total compensation” as used in RS. 
34:15-94 does not include medical and funeral 
expenses. Harper v. N. J. Manufacturers, etc. .: 
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WORKMEN’S COMPENSATION 


? 


An award of 70% of total loss of hearing is proper 
where there is a complete loss of hearing in one 
ear and 40% loss in the other. Katona v. 
Federal 
injury resulting from horseplay or sky-larking 
is not compensable, since it does not arise out 
of the employment: “working milieu” rejected 
as a test of compensability. Savage v. Otis .... 

On an application for increased disability the only 
jurisdiction the Bureau has is to determine 
whether the disability has in fact increased and 
an alleged change in status of the petitioner is 
at best a matter of defense. Breheny v. Essex 

Held, on facts, employees cardiac failure was not 
attributable to an industrial mishap; Lohndorf 
v. Pepper followed. Young v. Sheffield 

A recurrence of a hernia for which the employee 
had previously undergone an operation, caused 
by a blow or strain in the course of and aris- 
ing out of the employment, held compensable as 
an aggravation of pre-existing hernia condition. 
Scerbo v. Curtiss 

Under R.S. 34:15-66 transcript of record and testi- 
mony must be filed within 15 days after filing 
notice of appeal to Common Pleas, and failure 
io file transcript within stated time justifies dis- 
missal of appeal in absence of extenuating cir- 
cumstances. Silverberg v. Federal 

Payment to a physician of his charges for treat- 
ment of the employee’s injuries, made by the 
employer or its carrier, is a payment of “com- 
pensation” within the intendment of R.S. 34:15- 
51, and extends the time limit for filing a 
petition for compensation to two years from 
the date of such payment. Oldfield v. N. J. 
Realty 

The parties are chargeable with notice of a judg- 
ment of the bureau as soon as it becomes a 
matter of record. Pederson v. East Coast . 

There is no requirement that notice of the filing of 
the formal determination and rule for judg- 
ment be given to the parties or their counsel. 
Pederson v. East Coast 

In calculating disability for impairment of vision of 
both eyes it is proper to take the mean of the 
individual disability to both eyes as the per- 
centage of total permanent disability. Cooper 
v. Cities Service 

Separate and distinct classes of partial incapacity, 
though resulting from the same accident, are 
individually compensable. Cooper v. Cities 
Service 

The nature of a person’s employment or his quali- 
fications are not a factor in determining the 
disability; the benefits of the act are in the na- 
ture of indemnity for injury rather than for 
mere loss of earning power. Cooper v. Cities 
Service 

Held, on the facts present, it was error for the Bur- 
eau to reinstate the petition after having prop- 
erly dismissed it for lack of prosecution. Skis- 
lak v. Continental 

Service of notice to dismiss on petitioner’s attorney 
by registered mail, with proof of actual knowl- 
edge thereof, is sufficient service to support an 
order or dismissal. Skislak v. Continental 

The Common Pleas has general appellate jurisdic- 
tion of all orders of the bureau. Skislak v. 
Continental 

Held, the assault sustained by the driver as a re- 
sult of an altercation and name-calling en- 
gaged in by him with another is not an accident 
arising out of the employment; Geltman case 
distinguished and limited. Sanders v. Jarka 

Held, on facts, injury sustained while crossing road- 
way between plant and company’s parking lot 
on way home from work arose out of and in 
the course of employment. McCrae v. Eastern 

A heart attack is not an accident within the mean- 
ing of the act unless it is brought on by some 
unusual strain or exertion. Logerveld v. Dobbin 
Corp. 
employee who has been awarded and accepted 
compensation for the original injury has no 
cause of action against the plant physicians 
for alleged malpractice in the treatment there- 
of, unless there was a break in the chain of 
causation. Burns v. Vilardo 

The Workmen’s Compensation Act provides the 
exclusive remedy for injuries to employees 
covered thereby, including any disability re- 
sulting from malpractice in the treatment of 
the compensable injury. Burns v. Vilardo 

Held, the proofs sustain the finding that the wrench- 
ing of the employee’s body aggravated a pre- 
existing cancerous condition. Russo v. Wright 

The strict rules of the common law do not apply 
to amendment of the petition in the Bureau. 
Russo v. Wright 

Held, traveling salesman killed by hitch hiker he 
had picked up, in struggle which followed 
attempt by the hitch hiker to rob him, suffered 
compensable accident arising out of the em- 
ployment. Beh v. Breeze 


An assault arises out of the employment if it en- 


sues from a risk reasonably incident thereto. 
Grant v. Grant 

Held, an assault by a union official is a risk rea- 
sonably incident to employment as a labor re- 
lations employee. Grant v. Grant 

The Common Pleas may remand the cause to the 
Bureau for further evidence on any phase, 
where it believes justice demands such course. 
Grant v. Grant 

It is error for the Pleas in passing on a record which 
shows no error or omission by the Bureau, to 
order a remand with new or amended plead- 
ings contradictory to the theory on which the 
case was tried. Huber v. New England 

On a petition for increased disability, respondent 
may introduce evidence that the complaints 
presented by petitioner existed prior to the 
accident without specially pleading such con- 
tention. Huber v. New England 

On appeal to the Pleas the defeated party cannot 
for the first time advance a theory contrary to 


the one pleaded, tried, and relied upon in the 


Bureau. Huber v. New England 
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Only a valid ceremonial marriage will operate to 


bar a widow of a deceased employee from con- 
tinued payments under R.S. 34:15-13 k and g. 
Gaudreau v. Eclipse 

Where the respondent seeks to terminate payments 
to a widow of a deceased employee on the 
ground of her remarriage, the burden is on 
it to prove a valid remarriage by the widow. 
Gaudreau v. Eclipse 

A petitioner must establish her claim by evidence 
which preponderates in favor of her hypothesis; 
that is by a preponderance of probabilities ac- 
cording to the common experience of mankind 
Ames v. Sheffield 

There is a presumption that any death from heart 
disease is the result of natural causes. Ames 
v. Sheffield 

An accident arises out of the employment when it 
in some manner is due to a risk reasonably 
incident to the employment. Sanders v. Jarka 

A risk is incidental to the employment when it 
belongs to or is connected with what a work- 
man has to do in fulfilling his contract of 
service; it may be directly connected or only 
indirectly connected with the employment ow- 
ing to the special nature thereof. Sanders ¥ 
Jarka 

If the employment is a contributing cause with- 
out which the accident would not have happen- 
ed, the statutory requirement is met. Sanders 


The use of impious phrases alone does not bar re- 
covery for injuries suffered in an assault pro- 
vided the claimant was not the aggressor and 
the incident is not separate or apart from the 
employment. Sanders v. Jarka : 

The Bureau has the power to reopen its earlier 
judgment of dismissal for lack of prosecution 
where such judgment was entered as the re- 
sult of mistake or inadvertence. Stone v. Dugan 

Held, injury suffered by reaction to vaccination 

gratuitously provided by an employer during 

the smallpox scare and voluntarily taken by the 
employee, is not an accident arising out of the 
employment. Saintsing v. Steinbach 

employee traveling on the public highway on 

his way to work is not in the course of his 

employment. Cossari v. Stein 

Where an employee on his way to work has left 
the public highway and is entering his em- 
ployer’s premises through a proper means of 
ingress (here a driveway) so closely related 
to the place of employment that it may be 
deemed incidental thereto, he is in the course 
of his employment. Cossari v. Stein 

Payment by an employer for medical services fur- 
nished by him is not a payment of a part of the 
compensation within the meaning of R.S. 34:15- 
51 which fixes the 2 year limitation on the 
filing of petitions. Oldfield v. N. J. Realty ....£ 

An employee on a mission directed by his employer, 
and not separated by some understanding from 
his usual employment, is in the course of his 
employment. Mayo v. Hunt’s 

Petitioner who was hired to do hauling and gen- 
eral work with his own truck held to be an 
employee since the employer retained the right 
to direct not only what should be done but 
how it should be done. Mayo v. Hunt’s 

A notice of motion to dismiss for lack of prosecu- 
tion which commands petitioner to move the 
cause in less than one month from the date of 
service thereof is ineffective. Skislak v. Con- 
tinental 

Notice of motion to dismiss for lack of prosecution. 
dated Sept. 27 and served Oct. 2. stated: “un- 
less this cause be moved for hearing within 
one month from the date of this notice . . .” 
Held, the notice was ineffective under R.S. 34 
15-54. Skislak v. Continental 

A petitioner claiming decedent employee, died from 
a fractured skull resulting from a fall while 
engaged in his work, need only establish that 
the claimed conclusion from the facts is 
probable or more probable hypothesis with 
reference to the possibility of other hypothesis 
Marston v. Curtiss ; 

The requirement of notice to the employer of injury 
to the employee is not applicable where the 
employer has actual knowledge of the occur- 
rence of the iniury. Marston v. Curtiss : 

There is no justification or assuming death re- 
sulted from commission of a crime of which 
there is not the slightest evidence. Marston 
v. Curtiss 

The Bureau has continuing jurisdiction to modi- 
fiv a compensation award to accord with an 
after occurring enlargement or diminution of 
the incapacity. Ducasse v. Walworth ~t 

Where employee reasonably and justifiably, in an 
eflort to alleviate his injuries, submits to 2n 
operation which proves unsuccessful and ac- 
gravates the original injury, he is entitled to 
compensation for the increased disability re- 
sulting therefrom. Ducasse v. Walworth 


An 


ZONING 


An ordinance which does not have a substantial 
relation to public health, morals, safety or wel- 
fare is unconstitutional. De Mott Homes 
Margate City 

Fear of over population and increased economic 
burdens on the municipality are no basis for 
restrictive zoning ordinances. De Mott Homes 
v. Margate City 

The denial of the right to use lands in a business 
zone for outdoor billboard advertising held un- 
reasonable and invalid under the circumstances 
presented. United v. Maplewood 

Application for certiorari to review a decision of 
a Board of adjustment must be made within 
30 days after the decision is filed in the Board's 
office. Peckitt v. Board . 

The action of the. Board of Adjustment will no 
be reviewed on a writ of certiorari to review 
a conviction before a recorder for a violation of 
the Board’s action. since such action could have 
been reviewed under the statutes by appeal 
from the Bodrd’s decision. Ianella v. Johnson 

(Continued on next page) 
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f An ordinance which places an arbitrary 


f Application for a variance must be made 


A zoning ordinance which seeks to exclude all 
business activities from the municipality ex- 
cept such as are to supply demands arising 
from within the community is unconstitution- 
al. Duffcon v. Cresskill 

Ordinance restricting manufacturing and fabricat- 
ing in the municipality to plants employing less 
than 5 men and using less than 1 horse-power, 
and selling primarily at retail on the premises, 
is invalid. Duffcon v. Cresskill 

A municipality may amend its zoning ordinance at 
any time it deems circumstances and conditions 
warrant such action. Taylor v. Hackensack .... 

A finding grounded in competent evidence, that 
strict enforcement of the zoning ordinance will 
result in unnecessary hardship to the owner, 
is a jurisdictional prerequisite to the granting 
of a variance. Protomastro, et als v. Bd. of Ad- 
justment, et als 

An abandonment of a non-conforming use termi- 
nates the exemption granted such use by RS. 
40:55-48. Chipolone v. Clifton 


and un- 
reasonable restriction om use of property is 
invalid. Tulsa v. Morey 
A zoning ordinance otherwise valid is not rendered 
invalid because matters of municipal finance 
were an additional consideration in its adopt- 


ion. Greenway v. River Edge ................ 
Ili-advised or illegal variances do not furnish 
grounds for a repetition of the wrong. Green- 
WE We I PIES © os oso vs cine ca weclesewaneenuss 
Ordinance requiring 75 ft. frontage on lots in resi- 
dential zone held valid. Greenway v. River 
RET IS FE Ay aici sro aa cx cee ae on ae ade 
A municipality may properly restrict the use of 


lands for service stations to lands located in 
the industrial zone. Salisbury v. Ridgefield .. 
A building constituting a non-conformnig structure 
or use which existed prior to adoption of: the 
Zoning ordinance, may be repaired in the 
event of partial destruction and the use con- 
tinued without enlargement. Spickofsky v. East 
MRE sco cise Finch icv ele 4.8 dip neo rans alerciea 
Variance should be granted from ordinance restrict- 
ing lands to residential uses where lands are 
bounded by three state highways and surround- 
ed by numerous non-conforming uses, since re- 
striction places unnecessary hardship on the 
land-owner. Roberts v. Fort Lee tae 3 
Mandamus will not lie to compel a Building Inspec- 
tor to issue a permit where prosecutors have 
not pursued their administrative remedy of 
appeal to the Board of Adjustment and their 
right to the permit is uncertain. Finston v. 
Nutley 


to the 
local Board of Adjustment in the first instance 
and can only be made to the Court on the 
ground the Board’s action constituted an abuse 
of discretion. Oliva v. Garfield 
non-existence of a duly constituted Board of 
Adjustment at the time applicant desires a vari- 
ance is no basis for a direct application to the 
courts for such variance. Oliva v. Garfield .. 
A proposed use which enlarges and differs from a 
previous non-conforming use, cannot be per- 
mitted to continue under the immunity of the 
previous non-conforming use. Berdan v. Pat- 
LE EEE OS i SEN eee ety Wee ree Mae ie 
A use which is not the proper subject matter of a 
permanent variance cannot be permitted for a 
limited period. Berdan v. Paterson 
The fact that a use is no more objectionable than 
other uses in the district, or that the applicant 
is under a lease requiring him to pay rent, or 
that it is financially advantageous to the com- 
munity to permit the use, is no justification for 
disregarding zoning statutes. Berdan v. Pater- 
son 
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